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UNITED STATES OF AMERICA, SS.

To The Citizens National Trust and Savings Bank of

Los Angeles, a national banking association. De-

fendant and Appellee, and To Messrs. Paul J. Otto,

Frank J. O'Neill, Homer N. Boardman and John N.

Cramer, its attorneys,—GREETING:
You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the City of San Francisco,

in the State of California, on the 17th day of June, A. D.

1934, pursuant to Order Allowing Appeal filed May 18,

1934, in the Clerk's Office of the District Court of the

United States, in and for the Southern District of Cali-

fornia, in that certain cause entitled Josephine Phelps

Putnam, Plaintiff, v. The Citizens National Trust and

Savings Bank of Los Angeles, a national banking asso-

ciation. Defendant, wherein said Josephine Phelps Putnam

is appellant and you are appellee to show cause, if any

there be, why the Decree Dismissing the Amended Bill

of Complaint in the said Appeal mentioned, should not

be corrected, and speedy justice should not be done to

the parties in that behalf.



WITNESS, the Honorable Harry A. Hollzer United

States District Judge for the Southern District of

California, this 18 day of May, A. D. 1934, and of

the Independence of the United States, the one

hundred and fifty-eighth.

Hollzer

U. S. District Judge for the Southern

District of Califonria.

[Endorsed] : Receipt is hereby acknowledged on this

21 day of May, 1934 of a copy of the following docu-

ments: Copy of foregoing citation. Petition for Appeal,

Assignment of Errors, Order Allowing Appeal, Bond for

Costs on Appeal and Praecipe. Paul J. Otto—Frank J.

O'Neill Homer N. Boardman—John N. Cramer By

John N. Cramer Filed May 22 1934 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk



IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF CALI-

FORNIA, CENTRAL DIVISION.

JOSEPHINE PHELPS
PUTNAM,

Plaintifif,

vs.

THE CITIZENS NATIONAL
TRUST AND SAVINGS
BANK, a National Banking As-

sociation,

Defendant.

In Equity

No. Z 94 H.

AMENDED
COMPLAINT FOR
RELIEF AGAINST
FRAUDULENT
PROCEEDINGS

AND TO COMPEL
A TRUE

ACCOUNTING OF
ADMINISTRATION

AND FOR
OTHER RELIEF.

Plaintiff, Josephine Phelps Putnam, pursuant to the

direction of the court to restate and to file her complaint

in amplified form, for her amended complaint herein,

alleges

:

Plaintiff is a citizen of the State of Missouri, and a

resident of the City of Carthage, in the County of Jasper,

State of Missouri.

Defendant, CITIZENS NATIONAL TRUST AND
SAVINGS BANK OF LOS ANGELES, sued herein

as CITIZENS NATIONAL TRUST AND SAVINGS
BANK, is a National Banking Association, duly organ-

ized and existing under the laws of the United States,

and having its principal place of business in the City of



Los Angeles, County of Los Angeles, State of California,

and said Bank at all the times herein mentioned has been

and now is empowered to act as Executor and Trustee in

estates.

IL

The ground of the Court's jurisdiction is that this is

a suit between citizens of different states, and that the

plaintiff is a citizen of the State of Missouri and the

defendant is a citizen of the State of California.

in.

The amount in controversy in this suit, exclusive of

interest and costs, exceeds the sum of Three Thousand

Dollars ($3000.00).

IV.

William Howe Phelps, hereinafter otherwise called the

"decedent", died on or about the 14th day of August,

1927, in the City of Los Angeles, County of Los Angeles,

State of California, of which county he was then a

resident, and left surviving him his widow, Laura B.

Phelps; two minor sons, William Harlow Phelps, born

September 30, 1906, and Howe Bigley Phelps, born De-

cember 29, 1909; and two minor daughters, Helene Lois

Phelps, born August 19, 1913, and plaintiff herein, born

June 23, 1908; and the said William Howe Phelps left

in the State of California and subject to his testamentary

disposition estate consisting of real and personal property.

V.

The plaintiff herein attained her majority June 23,

1929.
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VI.

Said decedent left at the time of his death a will in

which he provided with other things the following be-

quests and legacies and devises, to-wit:

(1) A cash legacy to Laura B. Phelps, surviving

widow, of $5000.00 together with all of his personal

household furniture and furnishings, diamonds and keep-

sakes.

(2) All the rest, residue and remainder of his said

estate both real and personal to the Citizens National

Trust and Savings Bank of Los Angeles, the defendant

herein, hereinafter referred to as the "Bank", in trust,

and upon a spendthrift trust, for the use and benefit of

the said widow and the said children in the proportions

and subject to the terms set forth in the said will.

A copy of said will marked "Exhibit A" and by refer-

ence made a part hereof is attached hereto.

VIL

The said will named the defendant, the Citizens Na-

tional Trust & Savings Bank of Los Angeles, executor

thereof, upon whose petition to the Superior Court of

California, in and for the County of Los Angeles, under

probate No. 90475, and on or about the 13th day of Sep-

tember, 1927, said will was duly admitted to probate and

appointment as executor made by the said court of the

said Bank, the defendant herein; which thereupon forth-

with qualified as such executor, received Letters Testa-

mentary, took charge of said estate and has ever since

remained in charge thereof.



VIII.

At the date of the issuance of the Letters Testamentary

to the defendant herein, the plaintiff, Josephine Phelps

Putnam, and said William Harlow Phelps, Howe B.

Phelps, and Helene Lois Phelps, were minors and inex-

perienced in handling business affairs, and said Helene

Lois Phelps is still a minor, and Laura B. Phelps, widow

of the deceased William Howe Phelps and general guard-

ian of Helene Lois Phelps, was and ever since has been

and is now a deaf mute and inexperienced in the handling

of business affairs.

IX.

Defendant in its petition for Letters Testamentary

estimated the total value of the estate as $54 1,98LOO

with an estimated monthly income of $1764.10. In said

petition defendant described as property belonging to said

estate real estate, which in truth and in fact belonged

separately to plaintiff's mother, and placed a value of

$281,500.00 thereon and an estimated monthly income of

$900.00 therefrom.

The defendant's officers thereafter discovered that the

property listed in its petition did in fact include property

belonging to plaintiff's mother and thereupon, by fraud

and misrepresentation more fully set out hereinafter, pro-

cured plaintiff's mother to deed and assign to the heirs

and/or devisees of William Howe Phelps, deceased, sub-

ject to the administration of his estate, said separate real

properties and a Trust Deed Note of the value of
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$2750.00 or thereabouts belonging to plaintiff's mother,

which are more fully described hereinafter.

The defendant bank thereupon improperly and unlaw-

fully proceeded to administer the assets of the estate

with the said property of defendant's mother as one

corpus to the damage of said estate and of plaintiff's

interest therein, as is more fully set out hereinafter. All

of the subsequent proceedings in the administration of

said estate were based upon the unlawful augmentation

thereof by the inclusion of the property of plaintiff's

mother in said administration and particularly the ac-

counts of the executor of said estate, the first account

current of which was approved by an order of the said

Superior Court sitting in Probate made on December 22,

1930, which was obtained by fraudulent representations

and fraudulent suppressions of facts that should have

been but were not disclosed to the said Court and to this

plaintiff and to the other heirs, as will be more fully set

out hereinafter.

Said order approving said account has become final

and the time to appeal or otherwise obtain relief with

respect thereto in the probate proceedings has expired

and plaintiff is without relief except in a court of equity.

The executor has been guilty of other acts of mis-

feasance and nonfeasance, and of gross mismanagement

in the administration of the estate and as reflected in said

first account current and other proceedings in the estate,

as will hereafter more fully appear.

X.

At the time of the death of decedent, plaintiff's mother

was the owner in fee simple and in possession of the



following described real estate situate in the County of

Los Angeles, State of California, more particularly de-

scribed as follows:

PARCEL NO. L Lots 1, 2, 3, 4 and 5 of Tract No.

2403 in the City of Los Angeles, County of Los Angeles,

State of California, as per map recorded in Book 23, page

4 of Maps, office of the County Recorder.

PARCEL NO. IL Lot 680, Tract 7710, City of

Beverly Hills, County of Los Angeles, State of California,

as per map recorded in Book 83, pages 94 and 95, of

Maps, office of the County Recorder of said County.

PARCEL NO. Ill, Lot 6, Block 2, Tract 6217, City of

Beverly Hills, County of Los Angeles, State of Califor-

nia, as per map recorded in Book 55, page I"? of Maps,

office of the County Recorder of said County.

PARCEL NO. IV. Northeasterly 150 feet of Block

"K" as per map recorded in Book 11, Page 94 of Maps,

in the office of the County Recorder of Los Angeles

County, excepting therefrom the Northwesterly 10 feet

and Southeasterly 5 feet thereof.

PARCEL NO. V. Lots 13, 197 and 198 in Tract

6286 as per map recorded in Book 74, page 67 of Maps,

in the office of the County Recorder of Los Angeles

County, California,

and in addition thereto was the owner of a promissory

note dated March 8th, 1926, and signed by Ocea Fagan

and Charles R. Fagan, in the original sum of $5500.00,

upon which there remained unpaid a balance of $2750.00,

which note was secured by a trust deed covering the real

property described as Lot 859, tract 6380, City of Beverly
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Hills, County of Los Angeles, State of California, which

trust deed was recorded in Book 6211, page 31, Official

Records of said Los Angeles County.

XL
The said William Howe Phelps died by his own hand,

and at the time of said death plaintiff's mother had

already entered upon the menopause of her life and com-

mencing at the death of said William Howe Phelps and

for more than a year thereafter plaintiff's mother was

by reason thereof, and by reason of her deaf mute con-

dition and lack of business experience in fact incompetent

to exercise an independent judgment or to transact any

business, which incompetence and inability and the rea-

sons therefor were each and all forthwith upon the death

of William Howe Phelps known to the defendant, and

plaintiff's mother was by reason thereof subject to the

control and influence of the defendant and was not able

to nor did she advise and assist plaintiff herein, but on

the contrary misled her into belief and confidence in the

defendant and its representations.

XIL

Plaintiff has been informed and believes and upon such

information and belief alleges that: after the said proof

of said decedent's will and prior to and on or about

October 5, 1927, the defendant, which then occupied a

fiduciary relation toward the plaintiff's mother, as execu-

tor and trustee under her late husband's will, and in

whom she had absolute and implicit confidence, repre-

sented to her that in order to take according to the terms

of the will of her late husband and to receive any benefit

therefrom she should and must waive her rights and quit-
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claim her interest in the properties above described to

the heirs and devisees of said WiUiam Howe Phelps, De-

ceased, her late husband, subject to the administration

of his estate; and further represented to her that if she

did not waive her rights and quitclaim her interest in

said described properties as aforesaid she would and could

take no benefit whatsoever under the terms of her late

husband's will; and further represented to her that her

right to said described separate property was at best

doubtful although in fact all of said deeded properties

now stood in her name as the surviving joint tenant by

reason of the conveyance thereof to her and to her late

husband as joint tenants; and further represented to her

that said Bank had excellent facilities and abilities to

manage properties intrusted to its care and that the man-

agement and care thereof would have the direct and per-

sonal and immediate attention of the chief executive

officers of said Bank; and did promise that if the plain-

tiff's mother would thus quitclaim the said properties such

care and attention would be given; and further repre-

sented to her that by reason of her lack of business ex-

perience and knowledge and by reason of her physical

condition, if she retained the said separate properties she

would in all probability not be able to take care of the

incumbrances thereon and that the said properties would

probably wholly be lost to her and in such case she would

then lose all of her rights under her late husband's will

and all of her rights in said separate property; and fur-

ther represented that it was for her best interests in every

respect to take under the will and for her best interest to

quitclaim the said properties and thereby to take under

the said will of her late husband; and said Bank by its
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officers and agents there and then urged her to quitclaim

as aforesaid for said reasons.

XIII.

Each and all of the said representations were false and

the said promise that the chief executive officers would

give their direct, personal and immediate attention to the

management of plaintiff's mother's separate property was

made without any intention of performing the same; but

the plaintiff's mother did not know of the falsity of any

of said representations and had no knowledge of the in-

sincerity of said promise, and beHeved that each of said

representations was true and that said promise was given

with the intention of performing the same and did rely

on each thereof and said promise.

XIV.

Plaintiff has been informed and believes and upon such

information and belief alleges that: the said Bank by its

officers, agents and attorney did at the time of making

said representations and said promise intend and plan to

derive the following advantages to it; to augment its

ordinary and extraordinary fees as executor of the de-

cedent's will over and above those to which it would have

been entitled for the administration of the estate of the

named decedent as the same stood at the time of his

death, to the extent that the values of the property sought

to be quitclaimed by and from the plaintiff's mother

should cause the augmented estate (consisting of the de-

cedent's actual estate plus the estate proposed by them to

be quitclaimed by the plaintiff's mother) to be entitled

thereto; to increase the general volume of estate values

within the Bank's hands as administrator and/or executor
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and to increase the general volume of trust estates within

its management and control; to increase thereby the

amounts which the Bank could charge for its services; to

gather within the corpus of the decedent's estate for

administration additional properties which by reason of

inclusion within the estate would in effect add to the se-

curity of a mortgage which the decedent and the plaintiff's

mother had given on one of the properties included within

'the decedent's estate to secure a note in the sum of

$27,500.00 in favor of said Bank; to receive the benefit

of the deposits of money arising from the management

and operation of the said deeded properties in its banking

capacity without the payment to the plaintiff's mother or

to anyone of any substantial sum therefor; and further

to obtain the control of the plaintiff's mother's separate

properties in a trust freed from the duties and obligations

and liabilities of a trustee imposed by the Laws of Cali-

fornia by its Civil Code to the extent that the terms of

the said will provided less rigorous and less-than-trustee

duties, obligations and liabilities.

XV.

Pursuant to its plan so to do and to secure the ad-

vantages intended to be derived from the same, on or

about October 5, 1927, said Bank by its agent and attor-

ney presented a form of deed to the plaintiff's mother to

sign, in which deed for a stated consideration of $10.00

the plaintiff's mother, by herself, as a widow, of Los

Angeles, California, as grantor, quitclaimed to the heirs

and/or devisees of William Llowe Phelps, deceased, sub-

ject to the administration of his estate, all of the real

properties hereinabove in this amended complaint in Para-

graph X described, which form of deed she then by reason
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of the before mentioned representations and promise on

or about said date signed under date of October 5, 1927,

and acknowledged before the Notary Public, Roy C
Kaiser, which deed said Bank then retained; and the same

was thereafter by said Bank presented for record and

recorded in Book 8409 at page 76, Official Records of

Los Angeles County, State of California, on the 11th day

of February, 1928; and said Bank did present to her a

form of assignment of said mentioned Fagan promissory

note and trust deed, described in said Paragraph X which

form of assignment she did then and there sign and

which was then and there manually left with said Bank.

XVI.

The acceptance of said properties by the executor and

trustee as a part of the estate of decedent was and is

ultra vires; said Bank as Executor and Trustee was not

then and is not now authorized by law to take title to

properties not belonging to the estate to administer with

assets belonging to the estate and to hold under the trust

established by the will of said decedent; and the plaintiff's

mother could not establish such a trust on her own behalf

of property owned by her.

No consent, acceptance or ratification of said deed or

assignment was ever given by this plaintiff or by any

of the other heirs and/or devisees of said William Howe
Phelps, deceased, except by the said executor and trustee

who is not authorized by law to accept or ratify the same.

XVII.

Notwithstanding the premises the said Bank as execu-

tor included said property in its inventory of the assets

of the estate of the decedent, made November 3, 1927,
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and caused the same to be appraised on January 13th,

1928, and did thereafter treat the same as assets of the

estate of said decedent.

Said inventory was filed in said Superior Court on

February 14th, 1928.

The defendant Bank did improperly and unlawfully

administer the said combined assets as one corpus, and

did neglect to administer separately and to close said

estate of William Howe Phelps as by law required to do,

or at all.

By reason of the inclusion of this property in the ad-

ministration of the estate, the Bank has greatly increased

the burden of administering the estate of William Howe
Phelps and paying off the indebtedness thereon, and has

greatly hampered the handling: of said estate, and has

diverted from the estate proper large amounts which

otherwise could and would have been used to discharge

the indebtedness of said estate, and leave a substantially

large amount of unencumbered estate for distribution

after the payment of proper charges and expenses of

administration, including attorneys' fees and executor's

fees, inheritance and succession taxes, and payment of

claims and encumbrances, all to the great damage of said

estate and plaintiff's interest therein.

xvni.
Among the assets of the combined estate unlawfully

augmented as above set out were unoccupied and un-

improved city lots, of which one was encumbered to the

extent of $15,000.00 at 8% but appraised at $90,000; also

an apartment house in Los Angeles encumbered to the

extent of $32,500.00, but appraised at $65,000.00; and
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another rental property known as a Bungalow Court in

Hollywood, encumbered to the extent of $53,000.00, but

appraised at $150,000.00; and several contracts to pur-

chase real estate upon which partial payments had been

made; and stocks and notes of the reali.?able cash value

of approximately $52,000.00 clear; and life insurance in

the amount immediately payable of $11,500.00; and some

bank accounts, notes, trust deed notes, and oil royalties

of small amounts.

Except for the stocks, life insurance, and certain notes,

said assets were of a speculative nature in this, that they

were mostly encumbered, subject to the burden of paying

either 7% or 8% as the case was, and heavy taxes, and

in the case of those improved yielding a steadily diminish-

ing income; and their speculative nature and the needs

of the estate, either alone or augmented, required of the

executor that (in the event the above mentioned cash

values exceeding $53,500.00 were not sufficient for the

purpose) sufficient thereof be forthwith sold to enable the

executor to pay off the expenses of administration and

debts and claims and taxes and inheritance taxes and

encumbrances to the point where the properties could

carry themselves, and so that the same could be distrib-

uted to the trustee as such.

XIX.

This plaintiff did not know until late in the year 1931

that there was a difference between the capacity of execu-

tor and the capacity of trustee under the will of her

father, the said decedent, and the difference in duties and

obligations and powers of the two stati.
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Plaintiff did not know that the status of an executor is

temporary in duration and only for the time necessary

for the administration, with payment of debts and ex-

penses, and closing of the estate, and that thereafter the

status of trustee arises;

Plaintiff did not know that a widow's allowance is

given by law only for the duration of a necessary and

reasonable period of administration, and not indefinitely

or for a period of years;

Plaintiff did not know that assets of the estate during

administration realized into money may not lawfully be

invested in mortgages and/or trust deeds;

Plaintiff did not know that the duty of diligence in the

case of an executor in matters of obtaining tenants is no

less than in the case of any individual of usual prudence;

Plaintiff did not know that the law of administrations

contemplates the early payment of the debts of the estate

and of the decedent and the payment of inheritance and

succession taxes and expenses of administration as soon

as is reasonably possible;

Plaintiff did not know that the law fixed the compen-

sation of appraisers at five dollars per day per person,

and that the payment of the sum of $200.00 each to three

appraisers upon a first appraisal of the assets of the

augmented estate was unreasonable and fraudulent, and

that upon a second appraisal the payment of the sum of

$150.00 each to three appraisers was similarly fraudu-

lent;

Plaintiff did not know that the law requires the ex-

ecutor, if he have not enough funds on hand in the estate

applicable for the purpose of paying claims, debts and
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expenses of administration, to sell property of the estate

or to borrow for the purpose on the security of the estate

;

Plaintiff did not know that if inheritance taxes are not

paid, penalties in the way of interest are added;

Plaintiff did not know that annual accounts are by law

required of an executor;

Plaintiff did not know that legacies may not be lawfully

paid before the debts of the estate are paid.

XX.

Defendant has been guilty of gross negligence and

gross mismanagement of said estate and of plaintiff's

interest therein with respect to many matters of which

plaintiff was in ignorance of her rights until long after

the things were done, to-wit:

1. The defendant has delayed the period of adminis-

tration until now more than six years have elapsed, much

longer than the time necessary for such administration

and the payment of debts and expenses and closing of the

estate.

2. During such administration defendant negligently

permitted apartments in the apartment building owned by

said estate to remain vacant and negligently failed to give

proper attention to prospective tenants whereby said ten-

ants were lost.

3. Defendant has negligently and wilfully failed to

dispose of vacant lots and real estate of a wholly specu-

lative value owned by said estate and has failed to make

sales of property belonging to the estate for the purpose

of paying debts, claims and expenses of administration,

inheritance and succession taxes.
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4. Defendant has unlawfully paid out monies belong-

ing to the estate for expenses, debts and liabilities by rea-

son of properties belonging to plaintiff's mother being

administered with the properties of the estate, and has

diverted thereby from the estate funds which would have

kept it in good standing and would have paid its own ex-

penses, charges and incumbrances.

5. Defendant unlawfully paid a widow's allowance for

an unreasonable length of time and beyond the period al-

lowed by law.

6. Defendant has negligently and wilfully paid ap-

praisers fees in excess of $5.00 per day per person, to-wit:

the sum of $200.00 each to three appraisers upon a first

appraisal of the assets of said estate and $150.00 each to

three appraisers upon a second appraisal of the assets

of the estate. Said sums were unreasonable and fraudu-

lent, and were paid upon verifications of the appraisers

which did not set forth the number of days of labor by

each appraiser, or any number of days of any appraiser.

7. Defendant has unlawfully paid to itself and to its

attorney excessive executor's and attorney's fees upon

the pretended right to the statutory percentages of com-

mission upon the appraised value of the estate of the

decedent as augmented by the properties owned by the

plaintiif's mother, appraised together with that of the

estate.

The inventory and appraisement as filed by the de-

fendant showed property of the appraised value of

$419,369.85. The property of plaintifif's mother, to-wit,

the properties described in Paragraph X, included in said

inventory was of the appraised value of $258,420.69.
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The executor's and attorney's fees should have been upon

the basis of $160,949.16 instead of any larger amount,

if any fees are allowable in the circumstances.

8. Defendant wilfully and unlawfully invested moneys

of the estate in mortgages without leave or knowledge of

the court, instead of using said assets and cash available

for the reduction of debts, expenses, encumbrances or

expenses of administration. That a large amount of

said wrongful investments consisted in investing in prop-

erties held by it.

9. Defendant has negligently and/or wilfully failed to

reduce or pay the encumbrances on the property of said

estate when it had funds whereby it was enabled so to do,

or could have sold properties belonging to the estate for

said purpose, or could have used moneys unlawfully di-

verted by it as above set out.

10. Defendant wilfully permitted the institution of a

pretended action of foreclosure of an encumbrance owned

by it on an apartment building owned by said estate,

particularly at a time when it had funds on hand whereby

said encumbrance could have been reduced or paid for.

11. Defendant has wilfully and negligently failed to

pay debts of the estate and the inheritance taxes due to

the state of California on said estate and has permitted

interest and penalties to accumulate although defendant

has had funds unlawfully diverted by it to other purposes

which it could have devoted thereto.

12. Defendant wholly failed to file its first account

current as required of it by law at the end of the first

year of administration, and wholly failed to file its ac-

count current required of it by law at the end of the
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second year of administration, and did not file its first

account current of administration until the close of the

third year thereof, and thereafter failed to file the annual

account required by law after the fourth year of its ad-

ministration, but at the close of the fifth year of adminis-

tration filed a second account current which account is

still pending and undetermined.

13. Defendant has so negligently, carelessly and wil-

fully mismanaged the estate that the estate and plaintiff's

interest therein has been greatly damaged as hereinafter

will be more fully set out and an accounting will be neces-

sary to determine the amount of said damages and to re-

state the accounts, separating the accounts of receipts

and expenditures on account of the property of the plain-

tiff's mother and on account of the property belonging to

the estate.

XXI.

This plaintiff at divers and many times upon days and

dates which are now not recalled by her, during the years

1927, 1928, 1929, 1930 and 1931, inquired of officers of

the defendant as to the status of the estate and the prog-

ress thereof, and particularly at times with reference to

obtaining money for school and home expenses, and par-

ticularly with Mr. Bachman, assistant trust officer of the

defendant, and of a trust officer of the defendant, whose

name is not now recalled, and with the attorney for the

executor, Paul J. Otto, Esq., at the office of the said

defendant in Los Angeles, and at the office of said attor-

ney in Los Angeles.

XXIL
The said Paul J. Otto on or about the day of

October, 1927, and prior to the 14th day of October,
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1927, did advise this plaintiff and her said mother that

she, this plaintiff, was a minor and incompetent under the

Laws of the State of California to manage any of her

property and would continue to be incompetent and a

minor until she should attain her majority of twenty-one

years on June 23, 1929, and that it w^as necessary forth-

with to have a guardian of her person and estate ap-

pointed and he thereupon presented to her for her to sign

with a brother and a sister a nomination of her said

mother as guardian, and she the plaintiff, did forthwith

sign the same and deliver the same to the said Paul J.

Otto.

XXIII.

On or about the 13th day of October, 1927, the said

Paul J. Otto did cause her said mother, Laura Bigley

Phelps, to sign a written petition for the appointment of

the said Laura Bigley Phelps as guardian of the persons

and estates of the said Josephine A. Phelps (otherwise

known as Josephine Wilson Phelps), this plaintiff now,

and of her brother, Howe B, Phelps and of her sister,

Helene L. Phelps, which petition was by the said Otto

on the same day filed in the Office of the Clerk of the

said Superior Court of the State of California in and for

the County of Los Angeles, Probate Department, entitled

:

''In the Matter of the Estate and Guardianship of

Josephine A. Phelps (also known as Josephine Wilson

Phelps), Howe B. Phelps and Helene L. Phelps, Minors,

No. 91466."

The said petition was prepared by the said Paul J. Otto

and alleged in Paragraph I thereof:

"That Josephine A. Phelps (also known as Josephine

Wilson Phelps) is a minor of the age of nineteen (19)
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years, that Howe B. Phelps is a minor of the age of

eighteen (18) years, and that Helene L. Phelps is a

minor of the age of fourteen (14) years, all of whom

reside at 545 S. St. Andrews, in the City of Los Angeles,

County of Los Angeles, State of California."

In Paragraph II thereof it is alleged as follows:

''That said minor, to-wit: Josephine A. Phelps (also

known as Josephine Wilson Phelps) are the children

of your petitioner herein and each has an estate consisting

of the following: An interest in and to a trust estate at

St. Louis, Missouri, ; and each minor also has : An
interest in the estate of their father William Howe
Phelps, deceased, the extent or value of which cannot be

determined at this time."

It is further alleged in the said petition that the said

minors have no guardian legally appointed by law or

otherwise and that they are the children of the petitioner

and are presently residing with and imder her care at the

address mentioned in Paragraph I.

XXIV.

In Paragraph VI of the petition and in the prayer it is

said:

"That said estate needs the attention and care of a

guardian.

"Wherefore, petitioner prays that she be appointed

guardian of the persons and estates of said minors
"

XXV.
The said petition was dated and filed October 13th,

1927, and subscribed by said Laura Bigley Phelps as

petitioner and by the said Paul J. Otto as attorney for

petitioner.
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XXVI.

The said document above mentioned signed by the

plaintiff was entitled in the same matter and in the same

court and under the same number as said petition for

appointment of guardian and filed the same day and was

denominated "NOMINATION OF GUARDIAN OF
MINORS", and reads as follows:

"Comes Josephine A. Phelps, (also known as Josephine

Wilson Phelps) age nineteen (19) years, Howe B. Phelps,

age eighteen (18) years and Helene L. Phelps, age fourteen

(14) years, and nominate as their guardian their mother

Laura Bigley Phelps the petitioner in said matter and

respectfully request the Court to appoint Laura Bigley

Phelps, the mother, guardian of the estate and person of

said minors."

XXVII.

Thereafter said petition came on for hearing regularly

before the Honorable Walter J. Desmond, Judge of the

said Superior Court sitting in Department 2 on Novem-

ber 8, 1927. The said Paul J. Otto appeared at the said

hearing as attorney for the said petitioner and after the

taking of testimony, the said court by the said judge did

make its order appointing the said Laura Bigley Phelps

guardian of the person and estates of the said Josephine

A. Phelps (otherwise known as Josephine Wilson Phelps),

Howe B. Phelps, and Helene L. Phelps and did fix the

amount of bond to be given to each minor at the amount

of $500.00 surety or $1000.00 personal. The said order

of appointment is recorded in Book 11 of "Orders Ap-

pointing Guardian" at Page 322 in the Office of the Clerk

of the said Superior Court, Probate Department. Said

appointee thereupon immediately qualified and received
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her letters as such guardian and has since acted as such

and her letters have not been revoked.

XXVIII.

The said Paul J. Otto then was and ever since has

continued to be the attorney of record for the petitioner

in the matter of the said guardianship and the said Laura

Bigley Phelps did go to him for advice and information

until late in the year 1931 when she and this plaintiff con-

sulted William A. Monten, Esq., an attorney.

XXFIX.
This plaintiff at divers and various times during the

period mentioned in Paragraph XXI hereinabove was

informed by the officers mentioned therein that her inter-

ests in said estate were being protected and looked after

and well taken care of, and that said Paul J. Otto, Esq.,

was the attorney who was looking after the legal matters

of the said estate, and that he was acting for her and

protecting her interests therein, and would continue so to

do, and said officers did refer her to him for information

concerning the estate.

Said Bank as such executor employed as its attorney,

an attorney who had theretofore been the attorney for

the decedent and the plaintiff's mother prior to and up

to the moment of decedent's death, in whom plaintiff's

mother had complete and implicit confidence, to-wit: said

Paul J. Otto. Said attorney in fact represented the

Bank, in its petition for the probate of the decedent's will,

in its proposal to the plaintiff's mother that she deed her

separate property as aforesaid and in the negotiations

leading thereto, and said Bank has ever since employed

the said attorney as its attorney in the matter of said

estate.
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Said officers did inform her mother and this plaintiff

that said executor was a large institution, with great

resources, and had unusual abilities and attended to estate

business with great care and diligence, and always accord-

ing to law and that she and her said mother could rely

upon it to perform its duties as required by law and not

otherwise.

XXX.
Said attorney Paul J. Otto acted as attorney of record

and in person before the court, in the said Superior Court

in the matter of the estate of the said decedent on two

different occasions in the matter of her widow's allowance

in the estate of her deceased husband's and more particu-

larly as follows

:

The said Paul J. Otto did cause to be filed in the said

probate action of the named decedent in the above named

court on October, 21, 1927, by himself as attorney for

the petitioner Laura Bigley Phelps, her PETITION
FOR FAMILY ALLOWANCE wherein was set forth

the date of the death of the decedent and the fact of his

having left the petitioner, his widow, and his four named

children including Josephine A. Phelps. The said peti-

tion further sets forth:

"That your petitioner is entitled to an allowance out of

the property of said estate of a reasonable amount for

the maintenance of herself and her three minor children,

Josephine A. Phelps (also known as Josephine Wilson

Phelps), Howe B. Phelps and Helene L. Phelps, accord-

ing to their circumstances and manner of living; that the

property of said estate exempt by law from execution is

not sufficient for the support and maintenance of your

petitioner and said minor children; that Three Hundred
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($300) Dollars per month is a reasonable amount to be

paid by the estate of the decedent for that purpose."

The said petition concluded with a prayer for an order

allowing $300.00 monthly and was dated the 11th day of

October, 1927, and was subscribed by said Laura Bigley

Phelps as petitioner and by said Paul J. Otto as attorney

for petitioner. On the same petition and under the said

two signatures was indorsed the consent of the defendant,

as executor, in the following words

:

*'The undersigned hereby acknowledges the receipt of

a copy of this petition and makes no objection, the same

being approved.

CITIZENS TRUST & SAVINGS BANK
By J. W. Bachman

Asst. Trust Officer

Executor of said estate."

XXXI.

The said petition for widow's allowance came on to be

heard in Department 1 of the said Superior Court on

November 16, 1927, and the said Paul J. Otto appeared

therein in person on behalf of the said petitioner and

caused evidence to be taken on the said petition. The

court thereupon made its order upon said petition in the

matter of the estate of decedent as follows

:

"It appearing to the satisfaction of the Court that it

is necessary for the support of the widow and minor

children of said deceased it is ordered by the court that

there be allowed and paid from the funds of said estate

to Laura Bigley Phelps, widow of the said deceased, for

the support and maintenance of herself and minor chil-

dren, the sum of $300.00 per month, the same to date
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mother and of herself as one of the heirs, and he did

urge her so to convey for the said reasons.

XXXVII.

The representations set out in Paragraph XXIX above

were false, in that plaintiff's interests in the estate were

not being protected, or looked after, or well taken care of

;

and the attorney who was looking after the legal matters

of the estate was not in fact acting for her and protecting

her interests therein, but was acting for the executor,

defendant herein; and, although said executor is and was

a large institution with great resources, it did not have

unusual abilities, nor did it attend to estate business with

great or any care or diligence, but was guilty of mis-

feasances and nonfeasances as herein set out, to the

knowledge of said attorney, who did not inform this

plaintiff and her mother thereof; and the plaintiff could

not in fact rely upon said defendant to perform its duties

as required by law; and the promises by it made were not

made with the intention to perform the same.

XXXVIII.

Plaintiff did not know during such period that she had

the need and the right herself to consult an attorney and

to take independent advice, and that the said attorney,

Paul J. Otto, Esq., was not in fact her attorney, and she

was not advised thereof by either said trust officer or

assistant trust afficer or said attorney or at all, but she

relied upon the representations made to her as aforesaid,

and believed that her interests were being guarded and

in all ways protected by said trust officers and said attor-

ney and said defendant Bank.
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XXXIX.
Particularly during the third and subsequent years of

its administration the income from the combined estates

diminished and the executor by its trust officers and its

said attorney has excused itself to the plaintiff by falsely

and fraudulently representing that it could not close the

estate for the reason that it had not sufficient funds with

which to pay all proper expenses, charges, taxes and inci-

dental items in an administration and particularly because

it could not obtain buyers for properties of the combined

estates at a figure within ten percent of the appraised

value. If the Bank had properly administered the estate

of the plaintiff's deceased father, there would have been

ample funds with which to close the estate within the

customary one year period; that the Bank's representa-

tions to the plaintiff by way of excuse were false and

fraudulently made for the purpose of lulling her into in-

activity. Plaintiff alleges that she did not know of this

falsity and said fraud until long after the first account

was settled v/hich was on December 22, 1930.

XL.

Moreover, as plaintiff has been informed and believes

and thereupon alleges: Said executor at some time prior

to December 22, 1927, did without prior reference to or

permission by the Court of probate sell 469>^ shares of

capital stock of Westwood Manor, Inc. owned by the

estate of the decedent and never thereafter reported the

same to said Court or secured confirmation thereof, except

as follows: that is to say, it reported the same vaguely

and indefinitely and ambiguously in the first account set-

tled on December 22, 1930, in the following words only:
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"That all of the assets of said estate described in the

original inventory and appraisement, and not distributed

or shown on hand in Schedule "C" attached to this report,

have been converted into cash; and such part thereof not

paid out in course of administration as shown in Schedule

"B" attached hereto, constitutes a part of the cash on

hand as per said Schedule "C"."

No reference to said stock or said sale was otherwise

made in said report, and no mention thereof is made in

either said Schedule "B" or any other schedule attached to

said account.

By means of said sale said Bank received the cash sum

of $46,950.00, as plaintiff has been informed and believes

;

and also from the collection of a note and bank balances

and the collection of life insurance both payable to the

estate payable to the estate a further sum in excess of

$17,000.00. The total cash thus received prior to Decem-

ber 22, 1927 was in excess of $64,000.00.

XLI.

Plaintiff has been informed and believes and therefore

alleges

:

On or about December 22, 1927, the said Citizens Na-

tional Trust and Savings Bank of Los Angeles, which

was then known as Citizens Trust and Savings Bank, did

embezzle cash funds of the estate in the amount of

$35,174.60, as follov/s: on said date it drew its voucher

check No. 21565 signed for said executor by Frank A.

Ford as its officer for the sum of $35,174.60 payable to

Citizens Trust & Savings Bank for the following purpose

or purported purpose set forth on said voucher check:
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"To purchase Mortgage Notes from Mortgage

Loan Dept. as follows:

Gregory C. Parent

Principal 3000.00

7% Int from 10-22 to 12-22 35.00

Ida 0. Osborn

Principal 2000.00

7% Int from 1-13 to 12-22 26.83

E. Burrell Smith &
Maria D. Smith

Principal 5000.00

7% Int from 12-21 to 12-22 .97

West Adams Lumber Company 25000.00

7% Int. from 11-29 to 12-22 111.80

35,174.60"

and forthwith negotiated the same and took unto itself

said sum of $35,174.60

XLIL

And, as plaintiff is informed and believes and alleges

:

The said bank as Citizens Trust and Savings Bank did

further embezzle funds of the estate in like manner: by

the payment to itself by Voucher check No. 21817 dated

January 25, 1928 signed by Frank A. Ford, as shown by

the notation thereof:

"To purchase Mortgage Note of Enst Gerleman

et ux from

Loans on Real Estate

Principal 5000.00

7% Int from 12-13-27

to 1-25-28 40.83

. . 5040.83."
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And the said bank then doing business as Citizens Na-

tional Trust and Savings Bank of Los Angeles, did fur-

ther embezzle funds of the estate in like manner

:

By the payment to itself by the numbered voucher

checks on the dates and for the amounts herein now set

forth

:

April 5, 1928 C. T. 22584 $ 2796.50

Nov. 26, 1928 C. T. 937 20256.67

March 23, 1929 C. T. 2138 17370.02

May 24, 1929 C. T. 2849 8017.11

June 3, 1929 C. T. 2977 1201.16

July 22, 1929 C. T. 4096 5361.95

August 7, 1929 C. T. 4429 2005.06

October 14, 1929 C. T. 5923 1519.25

October 30, 1929 C. T. 6166 4561.25

November 19, 1929 C. T. 6556 803.89

Jan. 20, 1930 C. T. 6574 4032.67

April 16, 1930 C. T. 9666 2019.44

May 6, 1930 C. T. 10130 801.87

August 4, 1930 C. T. 12279 3007.00

Sept. 6, 1930 C. T. 12902 1926.60

XLIII.

Said takings unto itself were without report to or per-

mission by or confirmation by the said Court sitting in

probate, except only to the extent that the same was set

forth in the First Account Current (as set forth in Para-

graph XLI hereinabove) settled December 22, 1930.

XLIV.

Plaintiff is informed and believes and thereupon alleges

:

Said executor commencing on or about January 10,

1928 and continuing until on or about September 2, 1930,
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did pay unto itself through the medium of secret pay-

ments unto its own trust department employees, G. K.

Kirsch and T. H. Griffith total sums in excess of $50.00

and in its First Account Current made no mention of

said secret payments or of the persons to whom made

except in the following language set forth in Schedule

"B" of expenditures attached to said First Account

Current

:

"Auto transportation charges 1-10-28 to 9-2-30 in re

inspection of property for repairs and miscellaneous mat-

ters—54.20."

Said secret payments were by vouchers in form identi-

cal to those used in taking the moneys unto itself herein-

above mentioned, were approximately forty in number and

were in amount from a minimum of 45^ and in maximum
less than $4.00. Said executor now alleges that said

sums were paid unto its said employees for their trans-

portation by automobile in visiting the properties of

decedent's estate but in large part in visiting properties

hereinabove designated as plaintiff's mother's separate

property and at the rate of 9^ per mile.

In this connection plaintiff alleges that during all of

the times covered by said secret payments, electric passen-

ger cars ran from a point near the door of executor's

office where said persons were employed to a point within

a few feet of the door of the points of inspection and

that, if any transportation charge whatsoever other than by

street car or electric car was proper, the sum so taken and

paid were grossly excessive; and further that, while other

numerous items of expenditures similarly small in amount

were set forth in the schedule attached to the account
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whom paid and the amount, said payments to said Kirsch

and said Griffith were not so set forth except only in the

manner hereinabove mentioned, for the purpose of with-

holding knowledge thereof from the plaintiff and from

the Court.

XLV.

Plaintiff is informed and believes and thereupon alleges

:

On or about the 1st day of April, 1927, her father, said

decedent, sold unto one Russell P. Handley a valuable

Peerless Sedan Automobile for the sum of $1750.00 and

received as consideration therefore, the promissory note

of said Russell P. Handley in form as follows

:

"April 1, 1927

"For value received I promise to pay Wm. Howe Phelps

or order, the sum of Seventeen Hundred Fifty Dollars

($1750.00) with interest from date at 7% per annum.

"To be paid from first proceeds of Westwood Manor,

Inc.

R. P. Handley."

Said Russell P. Handley was a resident of the City of

Los Angeles, County of Los Angeles, State of California,

engaged in business and was well known and frequently

seen by the executor and/or its officers during several

months succeeding the death of the decedent. Said

Handley was solvent and well able to pay the said note.

Said Handley claimed large sums of money from the

estate of the decedent for services rendered imto the

decedent before his death and unto the estate of the

decedent after his death and for insurance policies fur-

nished both before and after the death. Said sums to-
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tailed approximately $1500.00 between the 17th day of

September, 1927 and the 8th day of July, 1929.

Said Handley on January 26, 1928, filed with the said

executor his "claim", upon the form customary in said

Superior Court sitting in Probate for the filing of claims

for money in the following words:

"For cancellation of promissory note for $1750.00

signed by this claimant on April 1, 1927, unsecured but

payable out of the first proceeds of Westwood Manor,

Inc. with int. at 7% per annum as per copy thereof at-

tached hereto and made a part hereof. Claimant alleges

that the consideration for the execution of said note was

one 1925 Peerless Sedan automobile given to him by

deceased as a birthday present and said note was signed

only to appease the minds of the wife and daughter of

deceased and that there was no other consideration for

said note received by claimant other than said gift.

Claimant further alleges that said Westwood Manor, Inc.

is now being dissolved and that there will be no proceeds

from said company coming to this claimant.

$1750.00 note in kind"

and attached thereto a copy of the above mentioned note.

Said executor by its assistant trust officer J. W. Bach-

man had theretofore indorsed on the said claim as fol-

lows :

''Within claim allowed and approved for cancellation

and return of note of claimant this 24th day of January

1928.

Citizens Trust & Savings Bank

Executor of the Estate of William Howe Phelps Dec.

by J. W. Bachman,

Assistant Trust Officer."
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Thereafter on the same date on which the said purported

claim was filed, the same was presented to Judge C. S.

Crail sitting in Probate in said Court who indorsed there-

on as follows:

"Allowed and approved for $ this 26th day of

Jan. 1928

Crail Judge."

Thereupon said executor in some manner cancelled said

note and made no effort to collect the same and the Stat-

ute of Limitations has now run against the same so that

the same is in law uncollectable.

In this connection plaintiff is informed and believes and

thereupon alleges:

The said claim of the said Handley was in fact false

and the said automobile was in fact purchased from the

decedent and said note was given to evidence the debt for

the purchase and in promise of payment thereof; and by

reason thereof and the noncollection of the same by the

Bank, decedent's estate has been damaged in the sum of

$1750.00 together with compound interest from April 1,

1927, amounting at the date hereof to a sum of not less

than $2700.00.

XLVI.

No mention was made of the said Handley note trans-

action in the said First Account Current other than in the

following paragraph:

"That a total loss of the appraised value of Ten Dol-

lars ($10.00) was sustained on the note of R. P. Handley

for Seventeen Hundred Fifty Dollars ($1,750.00) as de-

tailed in Schedule "B" hereto attached,"
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and that no mention of said note whatsoever was made in

that portion of Schedule "B" attached to the First Ac-

count making mention of allowed claims, but only in that

portion of Schedule "B" attached to the account desig-

nated "LOSS ON SALE OF REAL ESTATE^ ^ where-

in, in the last subparagraph is set forth the following

only:

"Loss on Note $1,750.00 of R. P. Handley, dated April

1, 1927, unsecured and payable out of the first proceeds

of Stock, Westwood Manor, Inc. with interest at 7% and

cancelled upon receipt of proceeds of sale of said Stock

—

Appraised at—10.00"

In this connection plaintiff alleges that no testimony

was adduced before the Court, that the Probate Court

was not fully advised with respect to the said automobile

transaction or the said note either upon the allowance of

the said claim or in the First Account Current and Report

of the executor or at all.

XLVII.

Plaintiff has been informed and believes and thereupon

alleges :

Without the knowledge and/or consent of the said

Court sitting in Probate, and without the knowledge and

consent of any of the heirs and/or legatees or devisees,

and by reason of the intermingling of the plaintiff's

mother's separate estate and the estate of the decedent,

said executor paid out from the treasury of decedent's

estate large sums of money in the upkeep and maintenance

of plaintiff's mother's separate property and in payment

of taxes, incumbrances, assessments and other charges

thereon, amounting to many thousands of dollars and in
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so doing depleted the treasury of decedent's estate. Said

executor also claimed by reason of said inclusion that

it could not dispose of any of said separate property ex-

cept in accordance with the Statutes of the State of

California governing decedent's estate.

XLVIIL

The executor filed its first account of its administration

at the close of the third year thereof, to-wit: December

2, 1930.

The said first account shows that the executor did pay

unto Laura B. Phelps, widow of decedent, for widow's

allowance, during the three year period first at the rate of

$300.00 monthly and thereafter at the rate of $500.00

monthly, the sum of $15,500.00, the payment of which

sum for such period of time, plaintiff alleges was unlawful

and improper to the extent of the payments beyond the

one year period for a total of $6,000.00.

The first account reveals that the executor paid to

three appraisers the total sum of $600.00 for an ap-

praisal made in January, 1928, of the combined assets of

plaintiff's estate so conveyed on October 5, 1927, and of

decedent's estate. Plaintiff alleges that said appraisers

did not set forth the number of days of employment in a

verified account of their services and that the payment

of any sum to said appraisers for their services was un-

lawful; and in this connection plaintiff alleges that the

payment of $600.00, being $200.00 to each of three ap-

praisers, as and for the equivalent of 40 days work by

each, was obviously and patently excessive and unlawful

and in fraud of plaintiff's rights in decedent's estate.
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Plaintiff had no knowledge either of said payment or

of the law applicable thereto or of the fraud of the ex-

ecutor in connection therewith until after she had em-

ployed her attorney, Mr. Monten.

Plaintiff alleges that for a second appraisal of real

estate only, payment was made in May 1930 under like

circumstances in the sum of $450.00 and that said pay-

ment was made without a statement of the number of

days employed in a verified account by the appraisers

and that the said payment was unlawful and was ob-

viously and patently excessive and unlawful and in fraud

of plaintiff's rights in the decedent's estate.

Plaintiff had no knowledge either of said payment or of

the law applicable thereto or of the fraud of the executor

in connection therewith until after she had employed her

attorney, Mr. Monten.

In connection with both of these payments plaintiff

alleges that any sum in excess of $60.00 for the first

appraisal and any sum in excess of $60.00 for the second

appraisal would also have been excessive and fraudulent

even if the appraisers had made full verified statements

and that by reason of said fraudulent payments the estate

of the decedent has been damaged in the sum of not less

than $540.00 on account of the payments for first ap-

praisal and $390.00 on account of the payments for second

appraisal.

The said first account should show that the cash sum
of approximately $64,000.00 came from life insurance

and bank balances and a sale of stock and collection of a

note early in administration; and the sum of approxi-

mately $24,000.00 came from other sources including
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rents; but that the executor wilfully bought mortgages

from itself instead of reducing the aforesaid encum-

brances and debts, claims and administration expenses.

In this connection plaintiif alleges that the executor

Bank was grossly negligent in not then having sold

enough of, or borrowed enough upon the security of said

properties to provide all funds necessary to close the

estate and distribute the same.

XLIX.

The net values fixed by the official appraisers of all of

the five parcels of real estate and of the trust deed note

belonging to plaintiff's mother, described in Paragraph X
of this Amended Complaint, exceeds the sum of $184,-

000.00. By said appraisal Parcel No. I was given a net

value above incumbrances of $97,000.00; Parcel No. II

a net value above incumbrances of $4250.00; Parcel No.

IV a net value over incumbrances of $75,000.00 and the

Trust Deed Note the full value of $2785.29. It is not

clear from the appraisal whether Parcel No. Ill is given

a net value above incumbrances of $5000.00 or of

$10,000.00. It is not clear by the method of appraisal

whether Parcel No. V is given a net value of nothing

above incumbrances or of $1350.00 above incumbrances.

Depending on the determination of the actual appraisal on

said Parcels III and IV, the appraised value of plaintiff's

mother's separate estate will be either the above mentioned

net sum of $184,000.00 minimum, or perhaps from

$5000.00 to $6350.00 more.

L.

A copy of said First Account Current marked "Exhibit

B" is attached hereto and by reference made a part

hereof.
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LI.

On December 22, 1930, the following order was made

in the said Superior Court in Probate settling the first

account of executor

:

"In the matter of the estate of William Howe Phelps,

Deceased.

The first account and report herein of Citizens Na-

tional Trust & Savings Bank of Los Angeles, formerly

Citizens Trust & Savings Bank, executor of the Last Will

and Testament of the deceased by Paul J. Otto its attor-

ney, coming on regularly this 22nd day of December, 1930

for hearing and settlement by the Court, showing, after

deducting the credits to which executor is entitled, a bal-

ance of $267,333.50 belonging to said estate, and no per-

son appearing to except or contest said account and report,

and the evidence having been heard IT IS ORDERED,
ADJUDGED AND DECREED by the Court that said

account and report be in all respects approved, allowed

and settled as rendered; and that the sum of $4500.00

each on account of statutory fees be allowed said executor

and said attorney for services rendered said estate."

That said order and decree was entered in book 375, page

254 of Orders and Decrees of the Probate Court on said

22nd day of December, 1930.

LIL

No objection was made to said report and account and

no appeal was taken from said order and decree settling

same, nor were any other proceedings instituted to set

aside or vacate said order or decree within the time al-

lowed by law, because of the ignorance of plaintiff and

the other heirs and devisees of said estate, except the
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defendant bank, of the unlawful augmentation of assets

administered by the executor the estate and the unlawful

inclusion of the property belonging to plaintiff's mother

in the inventory and appraisement and in the accounts

rendered, and further because of the ignorance of the

plaintiff and the other heirs and devisees of the matters

and things hereinabove set out, and because of the re-

liance of said heirs and devisees, particularly this plaintiff,

upon the representations and promises made as herein-

before set out; and because this plaintiff and the other

heirs believed themselves to be wards of said executor by

reason of the terms of the will of the decedent, and par-

ticularly by reason of the representations of said Bank

that it was in all things and ways lawfully acting for and

protecting their interests; and because they believed that

said executor's attorney was acting for and protecting

their interests in the estate; and because they believed by

reason of the Bank's representations that the course of

conduct and administration of the Bank was correct and

lawful in all things; and because of the failure of said

executor acting in a fiduciary character to advise the

plaintiff and the other heirs of all of the facts and of

their rights in the premises.

LIII.

The real property hereinabove referred to as the apart-

ment house property, which is located on South St, An-

drews Place in Los Angeles, California, was prior to the

Bank's becoming the executor encumbered with a mort-

gage in the sum of $27,500.00 at 7% in favor of the

executor as a bank in its bank capacity due and payable

on or about March 16, 1928. Said executor negligently

failed to pay and to remove the said encumbrance, al-



45

though it had ample funds for such payment at said time,

and in the spring of 1932 did made a pretended assign-

ment of the note secured by the said mortgage to its

dummy, Dorothy Wilkinson, and on or about the 12th

day of March, 1932, and about four days prior to the

running of the Statute of Limitations, did institute a fore-

closure action by her, its dummy, as plaintiff (but in

reahty for it the said executor) in the Superior Court of

the State of California in and for the County of Los

Angeles, No. 336882, against itself and others as defend-

ants, and theretofore, a claim had been filed by it therefor

against the estate, which claim was duly allowed, and in

said foreclosure action no waiver of right against other

resources of the estate was expressly made, and alleges

that therein it did as defendant make default improperly

and cause its own default to be entered, and alleges that

by reason thereof the said note has in law and in fact

been fully paid and the Statute of Limitations has now

prior to the filing of said second account current run

against said note and encumbrance, but that this is not

shown in the second account current. This plaintiff al-

leges that the executor unlawfully seeks to continue its

purported encumbrance against the property of the estate

by means of the pretended foreclosure action after the

running of the statute, although said action was insti-

tuted a few days before the running of the four year

period, and that the carrying of the said encumbrance of

$27,500. and interest in the second account as a charge

against the estate is a fraud upon the estate.

LIV.

The executor failed to file the annual account required

by law after the fourth year of its administration, and
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filed no further account until after the close of the fifth

year of administration, to wit, at the end of the year 1932.

The said second account filed at the end of 1932 shows

that the executor has sold none of the mentioned three

encumbered pieces of real property, but has continued to

operate them at inadequate rentals and at high expense.

Said second account also shows that the executor has

paid to the said widow for further allowance during the

fourth and fifth years of administration the total sum

of approximately $7,000.00, the payment of which sum

for such period of time plaintiff alleges was unlawful and

improper.

Said second account shows that the inheritance tax pay-

able to the State of California, over and above a payment

of $5,000.00 already theretofore made May 24th, 1929,

is the sum of $10,299.44 which sum is unpaid together

with interest.

In this connection plaintiff alleges that it was at all

times during the first year of administration and at all

times during the second year of administration possible

to sell any one or more of the decedent's estate's pieces

of real estate, and that the executor was grossly negligent

in not mortgaging or making a sale or sales of these or

of other items of property of the estate to procure suffi-

cient funds for the payment of all unpaid taxes, debts,

charges, claims, legacies and expenses of administration,

if it in fact were necessary to procure additional funds

with which to close the estate.

LV.

Said Second Account, as an account, takes as a basis

the figures thus settled, erroneously and fraudulently, in
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the settlement of the First Account including an allow-

ance of $4500.00 on account of statutory attorney's fees

and $4500.00 on account of statutory executor's fees

including the loss of the said Handley note for $1750.00

and interest, including the said loses on appraiser's fees,

including payments of interest on account of said $27,-

500.00 mortgage note referred to in Paragraph XXIX
hereinabove after the date of its maturity on March 16,

1928 as well as the principal thereof; and including all of

the other wrongs hereinabove referred to in said First

Account and by reason thereof said Second Account Cur-

rent, which also includes wrongful payments on account

of plaintiff's mother's separate properties, is false and

fraudulent and ought to be recast.

In this connection the Second Account shows a claimed

charge against the estate in the sum of $10,279.44 on ac-

count of Inheritance Tax. Plaintiff alleges that in De-

cember, 1927 and during the year of 1928 the executor

had ample funds with which to pay the same including

the taking of a discount and that the said charge together

with interest thereon is a fraud upon the estate and that

the same should be charged to the executor.

LVI.

Plaintiff learned of her rights and of the obligations of

an executor in the following manner:

Late in the year 1931 she mentioned to a law school

student that she, then Josephine Phelps, could not con-

tinue attending college for the reason that the officers of

the Bank handling her father's estate, which had amounted

to several hundred thousand dollars when he died, had

stated to her that the said estate had no more funds which
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it could supply to her for her further school attendance;

the law student told her that she should see an attorney,

whereupon said Josephine Phelps called upon William

A. Monten, a licensed attorney at law in Los Angeles,

California, and by him she was informed about the month

of November, 1931, and first learned that her belief that

the Bank was representing the legatees and others taking

under the will, was erroneous, and that the legatees and

others taking under the will were entitled to and needed

independent legal advice and to object to the actions of

the bank and to the course of conduct which it was pur-

suing in the administration of the estate; and she did

thereupon employ William A. Monten to look after her

interests in the matter of said estate,

LVII.

Thereafter said attorney did examine the files of the

probate action in the court of administration, did dis-

cover in part the true condition of the estate, and inform

said plaintifif as to the same ; and said attorney did, shortly

thereafter, confer with the officers of said Bank, including

the assistant trust officer and the chief trust officer and

the president of the Bank, and informed them in said

conferences, which took place in the late winter of 1931-

1932 and the spring of 1932 that the Bank's conduct of

the estate theretofore occurring and then occurring, to

the extent that he then knew thereof would at an appro-

priate time thereafter be called in question in court by the

said plaintiff herein.

LVIIL

In the latest conference with the chief trust officer and

said attorney Otto and one other attorney representing

the Bank in said matter, in or about the early part of
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1932 at the defendant's offices, it was stated and agreed

between them and the said William A. Monten, speaking

for this plaintiff and others, that the matter in contro-

versy would at an appropriate time in the future be made

the matter of court attention, either upon the filing of a

second account current by the executor or its resignation,

or an action by this plaintiff, or in some other manner as

might be advised,

LIX.

On or about the 30th day of March, 1933, after a

search made at the request of said William A. Monten,

her said attorney, for any and all papers that bore the

signature or came from said Bank or its attorney, there

was brought to said attorney a carbon copy of a letter,

purporting to be a copy of an original letter of October 5,

1927, addressed to plaintiff's mother and bearing the

signature of Paul J. Otto, from which it appeared that

the plaintiff's mother as of the death of decedent was

the owner as the surviving joint tenant of the aforesaid

described five parcels of real property and the said Fagan

note and trust deed. Said William A. Monten had there-

tofore had no knowledge of the existence of said letter

or of any ownership as joint tenant by said plaintiff's

mother, or other ownership by her mother, of said de-

scribed properties, and plaintiff was then first advised

and had notice of her rights in the premises, and discov-

ery was then made of said fraud, with respect to taking

the deed of October 5, 1927 of her mother of said prop-

erties. A copy of the copy of said letter of October 5,

1927, is attached hereto marked "Exhibit C" and by ref-

erence made a part hereof
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LX.

The defendant filed on December 30, 1932, in the

Superior Court of the State of CaHfornia in and for the

County of Los Angeles sitting in Probate, its Second

Account Current and Report as executor of said estate

and this plaintiff filed, with other heirs, her objections

and concurrently therewith her supplemental objections

thereto on or about April 15, 1933 and in connection

therewith stated certain objections to the first account.

In the concluding two prarc/raphs before the prayer of

the document denominated OBJECTIONS she did in-

form the court of her intention to litigate the matter of

extrinsic frauds by her separate action in equity; and did

therein more particularly state:

"these objectors make their objections as well to the first

account current as to the second account current, for the

reason, that these objectors did not know either their op-

portunity or their right to object to the first account

current at the time of its filing and/or hearing thereon,

and were not informed thereof by the executor, which

knew of their ignorance with respect thereto and fraudu-

lently prevented these objectors from attending said hear-

ing and from seasonably making objections to the first

account current.

"These objectors further inform the Court that they

will forthwith with all reasonable dispatch after the filing

of these objections institute their actions in equity either

separately or together and either in the Superior Court

of the County of Los Angeles, State of California or the

United States District Court sitting at Los Angeles, Cali-

fornia, or in both, against the executor herein, as de-

fendant therein, praying that the first account current of
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the executor of this estate be in effect as to them and it

set aside and held for naught and that said executor be

required to render its report and account ab initio on

the grounds of extrinsic fraud, and for other and further

rehef."

In her SUPPLEMENTAL OBJECTIONS filed con-

currently with her OBJECTIONS, with other heirs, she

again informed the court, as appears from the concluding

paragraph before the prayer thereof that she and they

were making the frauds of the executor the basis of their

action in equity to set aside the order approving the first

account and report and prayed the court in addition that

hearing upon the second current account be stayed pend-

ing the outcome of the said equity actions.

She, in the concluding paragraph of the Supplemental

Objections, stated therein as follows:

"These objectors inform the Court, in confirmation of

the like information contained in their first and original

paper of objections, that they are making the said frauds

and others, some of which have been discovered since the

serving of the original paper of objections upon the at-

torney for the executor, the basis of their action in equity

to set aside the first account and report and order ap-

proving the same as to its effect inter sese and to hold the

same for naught and that said executor be required to

render its report and account ab initio and de novo on

the grounds of extrinsic fraud and to set aside said

pretended conveyance of five real property items and said

pretended assignment of said trust deed and note."

A copy of the said objections and supplemental objec-

tions marked respectively "Exhibit D" and "Exhibit E"
are attached hereto and by reference made a part hereof.
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LXI.

Said executor during the year 1932 informed this plain-

tiff, through her said attorney, WilHam A. Monten, that

the estate was in fact insolvent.

In this connection, this plaintiff avers that if the said

executor had not diverted large sums to its own use and
had not paid out excessive and unlawful charges, but had

diligently and promptly administered the estate, season-

ably and prudently sold assets or borrowed thereon for

the purpose of paying off charges and expenses and
thereby put the estate in condition for closing and distri-

bution, and had promptly distributed the estate to itself

as trustee, it could with reasonable care and diligence

thereafter have managed and conserved the estate, and
that the estate would not now be insolvent but on the

contrary would have a very large value, to-wit : in excess

of $100,000.00 and woul^ be producing a substantial

income.

LXII.

This plaintiff alleges that if she had not been deceived

by the said defendant as hereinabove alleged, and if she

had not been ignorant as hereinbefore alleged of her

rights, until the month of November, 1931, she would
have contested the first account current and would there-

tofore have arranged to protect her interests in the

estate; and that the executor prevented the appearance
of this plaintiff upon its hearing with her objections

thereto, and obtained the approval of said first account

current only by reason of its frauds as above set forth.

LXIII.

Plaintiff has been guilty of no laches or undue delay

in not discovering the true facts constituting the fraud
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of the executor before the month of November, 1931, as

to the true facts then first discovered, and before the

30th day of March, 1933, as to the true facts then first

discovered, as hereinabove set forth, and she has been

guilty of no unnecessary delay after discovery, or laches,

in bringing this action at this date.

LXIV.

This plaintiff alleges that she has no plain, speedy

and/or adequate and/or complete remedy at law, but a

complete accounting de novo is necessary to give this

plaintiff complete and speedy and adequate relief against

said defendant bank, and against the effect of the unlaw-

ful acts of the defendant hereinabove set forth.

WHEREFORE, plaintiff prays:

1. That the order of the Superior Court aforesaid

sitting in probate of December 22, 1930, settling the

First Account Current of the said executor be, as be-

tween this plaintiff and the defendant, held for naught.

2. That defendant be required to make its account

current and report ab initio and de novo;

3. That this Court review the entire proceedings and

the administration of the defendant as executor ab initio;

4. That defendant be required to account to plaintiff

for all its acts and conduct in the management of the

estate property.

5. That the court make its decree that defendant re-

store to and/or pay to the estate what shall appear upon

the taking of said account to be due from the defendant

to the estate of William Howe Phelps, deceased;

6. That the Court: require the said defendant to pay

unto the estate the amount of the said Handley note for
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$1750.00, principal and compound interest from its date;

require the defendant to cancel the said mortgage note for

$27,500.00 principal and interest from March 16, 1927,

and to hold the same as paid; require the defendant to

restore the said secret payments made unto said Kirsch

and said Griffiths; require the defendant to account for

its profits, if any, by it made on the said sums alleged to

have been embezzled, or at the election of plaintiff in the

alternative to pay interest thereon from the date of the

takings compounded at the highest lawful rate; require

the defendant to make such other restitutions as upon the

taking of the account and the discovery of other losses, if

any, shall be proper.

7. That the Court find the damages which the estate

has sufifered by reason of the unlawful augmentation

thereof by taking into said estate and handling with the

estate properties, the properties of plaintifif's mother.

8. That the estate recover from the said executor

$100,000.00 damages, and that the executor's accounts be

surcharged therewith, and that any excess be recovered

as a judgment against it;

9. That plaintiff have judgment for her costs and

disbursements herein, including a reasonable sum to be

allowed her for the expenses and charges of her attorneys

herein

;

10. That the court enjoin and restrain the defendant

from proceeding with its Second Account Current or any

other accounting in the said Superior Court sittting in

Probate until it has restated its account herein as prayed.
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11. That plaintiff have such other and further relief

as to this court may seem just and equitable.

Charles C Montgomery

Charles C. Montgomery

William A Monten

William A. Monten

Jenny H Monten

Jenny H. Monten

Attorneys for the Plaintiff.

STATE OF MISSOURI, )

)

County of JASPER. )

JOSEPHINE PHELPS PUTNAM, being first duly

sworn upon her oath says: that she is the plaintiff in the

above entitled action; that she has read the ahont and

foregoing Amended Complaint, and knows the contents

thereof; and that the same is true of her own knowledge

except as to such matters as are therein stated upon in-

formation and belief and as to such matters that she

believes it to be true.

Josephine Phelps Putnam

Josephine Phelps Putnam

Subscribed and sworn to before me this 31'' day of

January, 1934.

[Seal] Zelma W. Davis

Notary Public in and for said County of Jasper

and State of Missouri.
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"EXHIBIT A"

LAST WILL AND TESTAMENT

IN THE NAME OF GOD, AMEN:
I, WILLIAM HOWE PHELPS, of the age of forty-

five years, residing in the City of Los Angeles, County

of Los Angeles, State of California, and being of sound

and disposing mind and memory, and not acting under

duress, menace, fraud, or undue influence of any person

whomsoever, do make, publish and declare this my LAST
WILL AND TESTAMENT, and do hereby expressly

revoke all other and former wills and codicils to wills made

by me.

FIRST: I hereby direct my Executor, hereinafter

named, to pay all my just debts and funeral expenses as

soon after my demise as can lawfully and conveniently be

done.

SECOND

:

I hereby declare that I am married and

that my wife's name is LAURA B. PHELPS, and that

I have only four issues of my 'body, all of whom are now

living and whose names are:

WILLIAM HARLOW PHELPS, son, of the age of

twenty years:

JOSEPHINE PHELPS, daughter, of the age of

eighteen years:

HOWE B. PHELPS, son, of the age of sixteen years:

HELENE LOIS PHELPS, daughter, of the age of

fourteen years:

THIRD: After payment of my just debts and funeral

expenses, I hereby give, devise and bequeath to my be-

loved wife, LAURA B. PHELPS, the sum of Five Thou-
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sand Dollars ($5,000.00) in cash, together with all of my

personal household furniture and furnishings, diamonds

and keepsakes, of which I may be possessed at my death.

FOURTH

:

I give, devise and bequeath all of the

rest, residue and remainder of my estate, both real and

personal, of whatsoever kind or character and whereso-

ever situate to the Citizens Trust and Savings Bank, a

Corporation, of Los Angeles, California, IN TRUST
FOR THE FOLLOWING USES AND PURPOSES:

Said Trustee may either maintain, continue or operate,

at the risk of the trust estate and not at the risk of said

Trustee, any business enterprise which it may receive

from my estate, or it may sell, exchange or otherwise

dispose of the whole or any part thereof, on such terms

and for such property as it may deem best; or it may,

in its discretion, retain and hold, so long as it deems

desirable, any property which it may receive from my
estate, whether or not the same may be permissible by

law, as investment for trust funds; or it may sell, convey,

lease for terms within or extending beyond the duration

of this trust, pledge, mortgage, partition, or subdivide any

of the trust estate, and invest and re-invest, loan and re-

loan, the whole or any part of the principal sums of

money of the trust estate in any property, whether or not

the same may be permissible by law for investment of

trust funds; and in all other respect it may generally

handle, manage, operate and dispose of the whole or

any portion of the trust estate in such securities, prop-

erties, or manner, and upon such terms and conditions as

I might or could do, if living, or which said Trustee may
deem most advisable.
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Said Trustee is hereby vested with absolute and un-

controlled discretion and power to determine what shall

constitute principal of the trust estate or the gross income

therefrom, or net income available for distribution under

the terms of this trust; and it may also at its discretion,

improve any real property subject to this trust, build,

alter, or repair any improvements thereon, of such char-

acter, amount, cost and from such funds or property sub-

ject to this trust as it may deem advisable.

Said Trustee may, if it so elects, cause any or all

shares of corporate stock subject to this trust to be held

in this trust without transfer into its name, or it may hold

the same in the name of any persons it may select, and it

shall not be responsible for any loss or liability for so

doing.

Said Trustee may loan or advance its own funds to

the trust estate for any necessary trust purposes, at pre-

vailing rates of interest.

From the gross income received or derived from the

trust estate or from the principal thereof, if the Trustee

deems that necessary or advisable, there shall be first

paid and discharged all taxes, assessments, charges, and

expenses incurred in the care, administration, and pro-

tection of the trust estate, and the protection of this trust

and its defense against legal or equitable attack by any

person, both during and after probate administration upon

my estate, including a compensation for its own services

as trustee hereunder, as follows, to-wit

:

A reasonable compensation, payable quarterly, for all

its services, both ordinary and extra-ordinary, rendered by

it as Trustee hereunder.
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This trust shall continue until terminated as hereinafter

provided. This trust shall ipso facto cease and determine

upon the death of my wife, LAURA B. PHELPS; pro-

vided, each of my said children, WILLIAM HAR-
LOW PHELPS, JOSEPHINE PHELPS, HOWE B.

PHELPS, and HELENE LOIS PHELPS, shall have

attained the age of thirty (30) years. In the event of

the death of my wife, LAURA B. PHELPS, before each

of my said above named children shall have attained the

age of thirty (30) years, then and in that event, this

trust shall cease and determine as to each of said above

named children who shall have attained the age of thirty

(30) years and shall continue in full force and effect as

to such of my said above named children who shall not

have attained the age of thirty (30) years and as to

their share shall cease and determine upon said above

named children who shall not have attained the age of

thirty (30) years and as to their share shall cease and

determine upon said above named children attaining the

age of thirty (30) years, and my said Trustee shall upon

the death of my wife when any of my said herein named

children have reached the age of thirty (30) years convey,

transfer and deliver to said child so reaching thirty (30)

years of age an undivided one-fourth (1/4) of the real

estate held by my trust estate together with one-fourth

(1/4) of the personal property held by my said trust

estate.

The entire net income received or derived from this

est

trust estate shall go and be paid quarterly as follows:

To my beloved wife, LAURA B. PHELPS, until such

time as she decease or remarry; and in the event of the
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remarriage of my said wife, LAURA B. PHELPS, one

fifth (1/5) of the entire net income of this trust estate

shall go and be paid to my said wife, LAURA B.

PHELPS, and four-fifths (4/5) of said entire net in-

come shall go and be paid quarterly to my four chil-

dren, WILLIAM HARLOW PHELPS, JOSEPHINE
PHELPS, HOWE B. PHELPS, and HELENE LOIS

PHELPS, share and share alike.

In the event of the death of my beloved wife, LAURA
B. PHELPS, before my said children mentioned herein

attain the age of thirty (30) years, then and in that event

said children above named shall each receive the net

income of one fourth (1/4) of said trust estate until

said trust is determined as to each of said children as

provided herein.

It is further provided that if any of my said chil-

dren, WILLIAM HARLOW PHELPS, JOSEPHINE
PHELPS, HOWE B. PHELPS and HELENE LOIS

PHELPS ; decease before the termination of this trust

leaving issue surviving, said issue shall receive the share

of my said deceased child, whether income, principal or

corpus of this trust estate.

In the event that any of my children, namely, WIL-
LIAM HARLOW PHELPS, JOSEPHINE PHELPS,
HOWE B. PHELPS and HELENE LOIS PHELPS,
shall die before the termination of this trust without

leaving issue surviving them, then his or her part of the

income and principal shall go to the survivor or survivors

of said herein named children of the Testator.

It is further provided that the Trustee herein shall have

the power in its absolute discretion to advance to any of
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my above named children entitled thereto and worthy o£,

for the purpose of entering into any business or profes-

sion or to enable said above named children to finish their

education, provided, however, that said amount shall not

exceed the sum of Ten Thousand Dollars ($10,000.00)

paid to any one child, and said sum shall be an advance-

ment against that portion of the estate to be received by

said child and shall be so treated.

The provisions herein made for and the property herein

given to my said wife, LAURA B. PHELPS, are and

shall be taken by her in lieu of all her rights, claims and

estates given to her by law, or in our community property,

if any there be, and in my separate estate as my surviving

widow, and my said wife shall and must elect, as a condi-

tion precedent, whether she shall take the property and

benefits given to her under this Will, or all laws in her

favor. If she elects to take rmder the laws, in her favor,

she shall in no event participate or share in my estate

under this will, and all gifts, devises, bequests and bene-

ficial interests given to her herein, shall ipso facto be

revoked and become null and void, and the share of my
community property to which I am entitled to dispose of

by Will together with all my separate property is hereby

devised and bequeathed to the Citizens Trust and Savings

Bank, Trustee hereunder for the use of and benefit

of WILLIAM HARLOW PHELPS, JOSEPHINE
PHELPS, HOWE B. PHELPS, AND HELENE LOIS
PHELPS, or their issue and be administered as in the

same manner as in this trust provided in the event of the

death of my said wife.

Each and every beneficiary under this trust is hereby

restrained from and are and shall be without right, power
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and authority to sell, transfer, pledge, mortgage, hypothe-

cate, alienate, anticipate or in any other manner affect

or impair his, her or their beneficial and legal rights, titles,

interest, claims and estates, in and to the income and/or

principal of this trust during the entire term thereof, nor

shall the rights, titles, interests and estates of any bene-

ficiary hereunder be subject to the rights or claims of any

creditors of any beneficiary nor subject nor liable to any

process of law or court, and all of the income and/or

principal under this trust shall be transferable, payable

and deliverable only, solely, exclusively and personally to

the above designated beneficiaries hereunder at the time

entitled to take the same under the terms of this trust,

and the personal receipt of the designated beneficiary

hereunder shall be a condition precedent to the payment

or delivery of the same by said Trustee to each such bene-

ficiary.

FIFTH

:

I specifically direct that all taxes (includingf

inheritance tax and federal state tax) which may be

chargeable against my estate or against the gifts, devises,

bequests and interests under this Will, shall be paid out

of the general assets of my estate; it being my intention

that each and every gift, devise, bequest and interest

under this Will shall be delivered to and taken by every

devisee, legatee and beneficiary hereunder in full and

without deduction on account of any such taxes.

SIXTH

:

Those of mv heirs not herein mentioned

have been omitted by me with full knowledge thereof.

To any person not herein or otherwise provided for in

this my LAST WILL AND TESTAMENT, who shall

establish his or her right as my heir or otherwise, in the



6Z

disposition of my estate, I hereby give, devise and be-

queath the sum of One Dollar ($1.00) and no more.

LASTLY

:

I hereby appoint The Citizens Trust and

Savings Bank, a Corporation, of the City of Los Angeles,

County of Los Angeles, State of California, the Executor

of this my LAST WILL AND TESTAMENT, and I

hereby expressly authorize and empower my said Ex-

ecutor, if it shall so elect, to continue and operate, during

the probate administration of my estate, any business

operation or enterprise in which I am interested at the

time of my demise, all profits and losses therefrom be-

longing to and falling upon my estate and not upon my

said Executor personally, and also that it may sell, lease

or mortgage the whole or any portion of my estate, except

as herein otherwise specifically devised, at either public or

private sale, with or without notice, without securing any

previous order of court therefor, and upon such terms and

conditions as to it may seem best, but subject, however, to

confirmation by Court as provided by law.

IN WITNESS WHEREOF, I have hereunto set my

hand and seal this 25th day of March, 1927, at the City

of Los Angeles, County of Los Angeles, State of Cali-

fornia.

WILLIAM HOWE PHELPS

The foregoing instrument, consisting of nine pages,

including the page signed by the Testator, was at the date

hereof, by the said WILLIAM HOWE PHELPS,
signed, sealed, published and declared to be his Last Will
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and Testament in the presence of us, who, at his request,

and in his presence, and in the presence of each other,

have signed the same as witnesses thereto.

John W. Bachman residing at 6731 Shatto Place,

Los Angeles, California

R. N. Slater residing at 1439 N. Columbia Avenue.

Glendale, Calif.

Victor T. Johnson residing at 736 South Hill Street,

Los Angeles, California.

This is John W. Bachman, R. N. Slater, and Victor T.

Johnson, and they have been brought in to act as wit-

nesses to your Will, if you wish them. Is this your de-

sire? YES

Is this instrument your Last Will and Testament?

YES

Are you executing it as your Last Will and Testament?

YES

Do you wish John W. Bachman, R. N. Slater and

Victor T. Johnson to act as witnesses to this your Last

Will and Testament? YES

Are you executing this Will of your own free will and

accord and uninfluenced by any person whomsoever?

YES

Have you carefully read the same and is the same in

accordance with your wishes and desire? YES

I am unable to hear or speak, but I am able to read and

write, and I am making these written declarations in con-

junction with the execution of my Last Will and Testa-

ment, March 25, 1927, Los Angeles, California.

WILLIAM HOWE PHELPS
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"EXHIBIT B"

IN THE SUPERIOR COURT OF THE STATE OF
CALIFORNIA IN AND FOR THE COUNTY

OF LOS ANGELES

IN THE MATTER OF THE ) No. 90475

)

ESTATE OF ) FIRST ACCOUNT
) CURRENT

WILLIAM HOWE PHELPS, ) AND REPORT OF
Deceased. ) EXECUTOR

TO THE HONORABLE SUPERIOR COURT OF
THE STATE OF CALIFORNIA, IN AND FOR
THE COUNTY OF LOS ANGELES

:

CITIZENS NATIONAL TRUST & SAVINGS
BANK OF LOS ANGELES, a National Banking Asso-

ciation, formerly Citizens Trust and Savings Bank, a

corporation, as Executor of the Estate of William Howe
Phelps, deceased, renders to the Court its first account-

current and report of its administration of said estate

up to and including the 30th day of September, 1930,

as follows, to wit:

Letters Testamentary upon the said estate were duly

issued to said Executor on the 13th day of September,

1927.

Notice to creditors has been duly given, published and

filed.

An inventory and appraisement of said estate was re-

turned and filed on the 14th day of February, 1928,

showing the total value of said estate to be the sum of

Four Hundred Nineteen Thousand, Three Hundred

Sixty-nine and 85/100 Dollars ($419,369.85).
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An inventory and re-appraisement of all of the real

property of said deceased was returned and filed on the

5th day of May, 1930, showing the real property belong-

ing to said estate to be of the value of Two Hundred

Sixty-nine Thousand Five Hundred Dollars ($269,-

500.00), making a credit to the Executor of a net reduc-

tion of Sixty-seven Thousand Five Hundred Eighty

Dollars. ($67,580.00) in the value of said estate as shown

in detail in Schedule "B" hereto attached.

The claims presented and allowed against said estate

and thereafter paid by said Executor are set forth in

detail in Schedule "B" hereto attached.

SAID EXECUTOR IS CHARGEABLE
AS FOLLOWS:

Amount of original inventory and appraise-

ment $419,369.85

Additional receipts as per Schedule "A"

attached hereto 45,665.23

TOTAL CHARGES $465,035.08

SAID EXECUTOR IS ENTITLED TO
CREDITS AS FOLLOWS:

Amount of disbursements and credits as

shown on Schedule ^^B" hereto attached $197,701.58

BALANCE CHARGEABLE TO EXECU-
TOR IS AS FOLLOWS:

Property on hand as of September 30, 1930,

as per Schedule "C" attached hereto, sub-

ject to payment of balance of $10,299.44

and interest due the State of California for

Inheritance Tax $267,333.50
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The said Executor further states to the Court as

follows

:

That Laura B. Phelps did on the 5th day of October,

1927, quitclaim to the heirs and/or devisees of the Estate

of William Howe Phelps, deceased, subject to the admin-

istration of his estate, all of the real property belonging

to William Howe Phelps and herself as joint tenants and

did also on or about the 5th day of October, 1927, assign

to the heirs and/or devisees of the Estate of Wilham

Howe Phelps, deceased, all of her right, title, and interest

in and to a certain installment trust deed note in favor of

William Howe Phelps and wife as joint tenants, signed

by Ocea Fagan and Charles R. Fagan; thereby claiming

the property and benefits given to her under the Will of

the said William Howe Phelps, deceased.

That on the 16th day of November, 1927, the Court

made an order allowing to Laura B. Phelps, wife of said

deceased, for the support and maintenance of herself and

her minor children the sum of Three Hundred Dollars

($300.00) per month, the same to date from the date of

death and to continue until the further order of the Court.

That on the 13th day of March, 1928, the Court made

a second order authorizing and directing the Executor

of said estate to pay to Laura B. Phelps, wife of said

deceased, for the support and maintenance of herself and

her minor children the sum of Five Hundred Dollars

($500.00) per month, the same to date from the date of

the filing of the inventory and appraisement on the 14th

day of February, 1928, and to continue until the further

order of the Court.

That a partial distribution of the assets of the above

entitled estate, in the sum of Five Thousand Seven Hun-
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dred Five Dollars ($5705.00), has been made to the re-

spective devisees in accordance with the terms of the

Will of the said William Howe Phelps, deceased, the

details of which distribution are set forth in Schedule

"B" hereto attached.

That said Executor sold to Russell P. Handley for the

appraised value of Ten Dollars ($10.00) cash, one small

iron safe belong-ing to said estate; and that said sale of

personal property was confirmed by the Court on the 5th

day of March, 1928.

That said Executor sold to C. E. Handley for the

appraised value of Twenty-five Dollars ($25.00) cash,

personal property belonging to said estate described as

follows

:

One flat-top desk;

One arm chair;

One wooden file cabinet

;

and that said sale was confirmed by the Court on the 7th

day of May, 1928.

That in a condemnation proceeding entitled "The City

of Beverly Hills, a Municipal Corporation, Plaintifif, vs.

Arthur Anger, et al., Defendants," being Case No.

240449 in the Superior Court of the State of California

in and for the County of Los Angeles, the interlocutory

judgment was duly entered on the 6th day of September,

1929, showing the condemnation of Lot 6, Block 2, Tract

6217, City of Beverly Hills, County of Los Angeles, State

of California, belonging to said estate, and an award of

Nine Thousand Eight Hundred Seventy-four Dollars

($9,874.00) was made by the Court; that a loss of Five

Thousand One Hundred Ninety-four and 89/100 Dollars
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($5,194.89) was realized by the estate on this property as

shown by the details set forth in Schedule *'B" hereto

attached.

That said Executor sold to Michael Waldo and Nellie

Waldo, husband and wife, as joint tenants, Lot 680,

Tract 7710, City of Beverly Hills, County of Los Angeles,

State of California, for the sum of Four Thousand Five

Hundred Twenty-five Dollars ($4,525.00), but out of said

sale price a real estate commission of Two Hundred

Twenty-five Dollars ($225.00) was paid to Riley B.

Price, real estate broker, and miscellaneous costs of

Forty-two and 50/100 Dollars ($42.50) for bringing

down title etc., were expended, showing a loss of Two

Hundred Forty-two and 50/100 Dollars ($242.50) under

the appraised valuation of said property, for which said

Executor has taken credit aS shown in Schedule "B"

hereto attached; and that on the 11th day of June, 1930,

the Court made an order confirming the aforesaid sale

to Michael Waldo and Nellie Waldo.

That a total loss of the appraised value of Ten Dollars

($10.00) was sustained on the note of R. P. Handley for

Seventeen Hundred Fifty Dollars ($1,750.00) as detailed

in Schedule "B" hereto attached.

That on the 13th day of September, 1928, Leonard

Merrill, Inheritance Tax Appraiser for the State of Cali-

fornia, filed his report of the California Inheritance Tax

chargeable in said estate, showing a total of Fifteen

Thousand Two Hundred Ninety-nine and 44/100 Dol-

lars ($15,299.44); that on the 24th day of May, 1929,

the said Executor paid the sum of Five Thousand Dollars

($5,000.00) on account of said Inheritance Tax, leaving

a balance of Ten Thousand Two Hundred Ninety-nine
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and 44/100 Dollars ($10,299.44), which, together with

interest, still remains unpaid by reason of the inability of

said Executor to sell and convert sufficient assets of said

estate into money with which to pay same, notwithstand-

ing repeated efforts so to do.

That a return of the Federal Estate Tax in said estate

was duly made and such tax paid in full.

That all of the assets of said estate described in the

original inventory and appraisement, and not distributed

or shown on hand in Schedule "C" attached to this report,

have been converted into cash ; and such such part thereof

not paid out in course of administration as shown in

Schedule "B" attached hereto, constitutes a part of the

cash on hand as per said Schedule "C".

That said Executor is unable to close said estate and

make a final distribution thereof, for the reason that said

estate does not have sufficient money with which to pay

a deficiency of Seventeen Hundred Eighty-five and

50/100 Dollars ($1785.50) due on the statutory attor-

ney's and executor's fees, and also the said Inheritance

Tax of Ten Thousand Two Hundred Ninety-nine and

44/100 Dollars ($10,299.44), plus interest thereon.

That said Executor has caused a re-appraisement of the

real property remaining in said estate to be made as

aforesaid, and given legal notice of the sale thereof; and

that said Executor and its attorney are using their best

efforts to sell sufficient assets of said estate to pay the

remaining obligations of said estate as aforesaid and will

proceed with the final settlement of said estate as soon as

possible.

That Petitioner further states to the Court that the

said Executor and its attorney, Paul J. Otto, Esq., have
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rendered ordinary services and extraordinary services in

the above entitled matter; that said extraordinary services

have consisted of two sales of personal property, one sale

of real property, the trying of a condemnation suit, all of

which are described in detail above, the preparation of a

condemnation case now pending, entitled "The City of

Los Angeles, a municipal corporation. Plaintiff, vs. M.

Craig et al.. Defendants," being Case No. 293733 in the

Superior Court of the State of California, in and for the

County of Los Angeles, in which said Executor was

named defendant, the preparation of an interpleader ac-

tion now pending, entitled "The Whittier National Bank,

a national banking association. Plaintiff, vs. C. A. Briggs,

et al., Defendants," being Case No. 295917 in the Su-

perior Court of the State of California, in and for the

County of Los Angeles, in which said Executor . was

named defendant, and the trial of an unlawful detainer

case, entitled "Citizens National Trust and Savings Bank

of Los Angeles, a national banking association, as Ex-

ecutor of the Estate of William Howe Phelps, deceased,

Plaintiff, vs. G. C. Reed et al., Defendants," being Case

No. 170535 in the Municipal Court of the City of Los

Angeles, County of Los Angeles, State of California, in

which a judgment was entered on the 8th day of April,

1930, against the defendants.

That your Petitioner asks authority to pay the said

attorney for said Executor and the Executor the sum of

Four Thousand Five Hundred Dollars ($4,500.00) each

on account of ordinary and extradordinary fees when
sufficient money is available.

WHEREFORE said Executor asks that said account

be approved and settled and that the Court approve the
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payment by the Executor of the sum of Four Thousand

Five Hundred Dollars ($4,500.00) each to the attorney

for said Executor and to the Executor on account of

ordinary and extraordinary fees when sufficient money is

available.

CITIZENS NATIONAL TRUST & SAVINGS
BANK OF LOS ANGELES

By J. W. Bachman
Assistant Trust Officer

PETITIONER
PAUL J. OTTO

Attorney for Petitioner

STATE OF CALIFORNIA, )

) SS

COUNTY OF LOS ANGELES.)

J. W. BACHMAN, being duly sworn, says that he is

the Assistant Trust Officer of CITIZENS NATIONAL
TRUST & SAVINGS BANK OF LOS ANGELES, a

National Banking Association, the Executor who makes

the foregoing account and report, and that all the state-

ments therein made are tiirt; that each item of expendi-

ture therein set forth, to an amount not over Twenty

Dollars for which no voucher is produced, was actually

paid out at the time and place and to the person as therein

specifically stated; and that the same contains a full and

true statement of all charges against him, and of credits

to which he is entitled, on account of said estate.

J. W. BACHMAN.

Subscribed and sworn to before me this 29th day of

November, 1930.

(Seal) N. E. MUDGE
Notary Public in and for the County

of Los Angeles, State of California.
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"EXHIBIT C"

Estate of William Howe Phelps

October 5, 1927.

Mrs. Laura Phelps,

545 S. St. Andrews Place,

Los Angeles, California.

My dear Mrs. Phelps:—

In line with our oral explanation which was made to

you concerning your rights in the matter of the estate of

your late husband William Howe Phelps in the presence

of Mr. G. K. Kirsch, William H. Phelps, Jr., Paul J.

Otto and yourself, and at which conversation your son

William Howe Phelps acted as interpreter, and in order

that you may fully understand what I have explained to

you orally, I am further supplementing the oral explana-

tion with this statement so that you may not have any

misapprehension of your rights in the matter.

Under the will of your late husband William Howe

Phelps you were named beneficiary and legatee, together

with your children. At the time of the filing of the peti-

tion I was informed, as well as all of us were of the

opinion, that the property in the estate was the separate

property of your late husband William Howe Phelps. It

now develops that a large portion of the estate was held

in joint tenancy in the name of William Howe Phelps

and Laura B. Phelps as joint tenants, including the fol-

lowing described property:
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All that real property situated in the County of

Los Angeles, State of California, described as fol-

lows:

Parcel No. 1, Lots 1, 2, 3, 4 and 5 of Tract No.

2403 in the City of Los Angeles, County of Los

Angeles, State of California, as per map recorded in

Book 23, Page 4 of Maps, Office of the County

Recorder.

Parcel No. IL Lot 680, Tract 7710, City of Bev-

erly Hills, County of Los Angeles, State of Cali-

Mrs. Laura Phelps—Page 2

fornia, as per map recorded in Book 83, Pages 94

and 95 of Maps, Office of the County Recorder of

said County.

Parcel No. IIL Lot 6, Block 2, Tract 6217, city

of Beverly Hills, County of Los Angeles, State of

California, as per map recorded in Book 55, Page

77 of Maps, Office of the County Recorder of said

County.

Parcel No. IV. Northeasterly 150 feet of Block

K, as per map recorded in Book 1 1 , Page 94 of Maps

in the Office of the County Recorder of Los Angeles

County, excepting therefrom the Northwesterly 10

feet and Southeasterly 5 feet thereof.

.Parcel No. V. Lots 13, 197 and 198 in Tract

6286 as per map recorded in Book 74, Page (i7 of

Maps, in the Office of the County Recorder of Los

Angeles, County, Calif.
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Subject to the conditions, restrictions, reservations

and easements of record, all street assessments and

liens and taxes of record against the above proper-

ties.

which was subject to encumbrances aggregating in excess

of $75,000. Under the law in this state the property that

was held in joint tenancy passes to you automatically upon

the death of your late husband, subject to the indebted-

ness and liens against the property.

The Citizens Trust & Savings Bank, the executor of

the estate, has not as executor, or otherwise, paid any of

the encumbrances upon these properties for the reason

that the same were held in joint tenancy.

If you desire, as you have indicated orally, to waive

your rights and quitclaim your interest in these properties

to the heirs and devisees of William Howe Phelps, de-

ceased, your late husband, subject to the administration of

his estate, and take and be bound under the terms of the

will of the late WilHam Howe Phelps, I will have you

sign the quitclaim deed which Mr. Kirsch, of the Citizens

Trust & Savings Bank, has drawn and make an assign-

ment of the trust deed note for $2,750 which is also held

in joint tenancy, and of date March 5, 1926, signed by

Ocea Pagan and Charles R. Pagan, in the original sum of

$5,500, upon which there Mrs. Laura Phelps—Page 3

now remains a balance of $2,750, and which note is

secured by a trust deed covering the real property known

as



76

Lot 859, Tract 6380, City, of Beverly Hills, County

of Los Ang-eles, State of California,

which said deed of trust was recorded May 24, 1926, in

Book 6211, page 31y Official Records of Los Angeles

County. But before doing so I want you to clearly under-

stand that by signing the quitclaim deed you are waiving

any right to hereafter claim any of the property as your

property except as provided for and given you under and

by virtue of the terms of the will of your late husband,

William Howe Phelps.

Very sincerely,

Paul J. Otto

PJO/LR

Los Angeles, California, October 5, 1927.

My dear Mr. Otto:—

I have read the foregoing letter and fully understand

my rights in the matter and it is my desire to execute the

quitclaim deed above referred to and also the above re-

ferred to assignment of trust deed note and take accord-

ing to the terms of the will of my late husband, William

Howe Phelps.
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"EXHIBIT D"

IN THE SUPERIOR COURT OF THE STATE OF
CALIFORNIA IN AND FOR THE COUNTY

OF LOS ANGELES

) NO. 90475

In the Matter of the Estate of ) OBJECTIONS TO
) THE FIRST AC-

) COUNT CUR-
) RENT AND RE-

) PORT OF EXE-
WILLIAM HOWE PHELPS, ) UTOR O B J E C-

) TIONS TO THE
) SECOND AC-

) COUNT CUR-
) RENT AND RE-

Deceased. ) PORT OF EXE-

) CUTOR

TO THE HONORABLE SUPERIOR COURT OF
THE STATE OF CALIFORNIA, IN AND FOR
THE COUNTY OF LOS ANGELES:

Come now William Harlow Phelps, Josephine Phelps

Putnam, Howe B. Phelps, and Helene Lois Phelps by

her guardian Laura B. Phelps, heirs at law named in the

last will and testament of William Howe Phelps, deceased,

testator in the above named proceedings and contest and

object to the allowance of the first account rendered. in the

matter of the estate of said decedent William Howe
Phelps by the Citizens National Trust & Savings Bank,

executor, and filed herein on the 2d day of December,

1930, and contest and object to the allowance of the sec-

ond account current rendered in the matter of the estate
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of said decedent William Howe Phelps by the Citizens

National Trust & Savings Bank, executor, filed herein on

the 30th day of December, 1932, and for cause of con-

test and objections respectfully state:

EXCEPTION I.

The values placed upon the real estate owned by the

decedent in said estate as set forth in the first account

current and report of said executor for the reason that

said values are excessive.

EXCEPTION II.

The values placed upon the equities owned by the de-

cedent in said estate, under contracts of purchase as set

forth in the first account current and report of executor

for the reason that said values are excessive.

EXCEPTION III.

The values placed upon the real estate owned by the

decedent in said estate as set forth in the second account

current and report of said executor for the reason that

said values are excessive.

EXCEPTION IV.

The values placed upon the equities owned by the de-

cedent in said estate, under contracts of purchase as set

forth in the second account current and report of executor

for the reason that said values are excessive.

EXCEPTION V.

Item of credit, taken by the executor in the first ac-

count, Jan. 23, 1928 as per voucher 21794 to cash paid

Leonard Merrill for appraiser's fee of $200.00 and auto

expenses of $15.00 and notarizing inventory of $1.00 as
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said expense is excessive and unreasonable, and not sup-

ported by a sufficient affidavit by him.

EXCEPTION VI.

Item of credit taken by the executor in the first ac-

count, Jan. 23, 1928 as per voucher #21795 to cash paid

Anne O'Keefe for appraiser's fee of $200.00 and ex-

penses of $15.00 as said expense is excessive and unrea-

sonable, and not supported by a sufficient affidavit by her.

EXCEPTION VIL

Item of credit taken by the executor in the first ac-

count, Jan. 23, 1928 as per voucher #21796 to cash paid

Lucretia Norman for appraiser's fee of $200.00, as said

expense is excessive and unreasonable, and not supported

by a sufficient affidavit by her.

EXCEPTION VIII

Item of credit taken by the executor in the first ac-

count, May 3, 1930 as per voucher #10064 to cash paid

Frank Smith for appraiser's fee, transportation and

notary fee, of $161.00, as said expense is excessive and

unreasonable, and not supported by a sufficient affidavit

by him.

EXCEPTION IX.

Item of credit taken by the executor in the first ac-

count. May 3, 1930 as per voucher #10065 to cash paid

John R. Fleming for appraiser's fee of $150.00, as said

expense is excessive and unreasonable, and not supported

by a sufficient affidavit by him.

EXCEPTION X.

Item of credit taken by the executor in the first ac-

count, May 3, 1930 as per voucher #10066 to cash paid
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Anne O'Keefe for appraiser's fee of $150.00, as said ex-

pense is excessive and unreasonable, and not supported

by a sufficient affidavit by her.

EXCEPTION XL

Item of credit taken by the executor in the first account,

Sept. 20, 1930, not vouchered, to cash paid to itself as

executor for auto transportation charges from Jan. 10,

1928 to Sept. 2, 1930, in re inspection of property for re-

pairs and miscellaneous matters of $54.20, as said ex-

pense is not authorized by law as an expenditure separate

from compensation of the executor, and is excessive and

unreasonable.

EXCEPTION XII.

Item of credit taken by the executor in the second ac-

count current Sept. 5, 1931, as per voucher :;/l;i!: 19803 to

cash paid to Ivan A. Thorson for appraiser's fee re con-

demnation suit of $100.00, as said expense is excessive

and unreasonable.

EXCEPTION XIII.

Item of credit taken by the executor in the first ac-

count current on page 33 thereof under the heading of

"Fees & Commissions", for the fees of the executor of the

said estate in the sum of $4804.55, as said fees are ex-

cessive and unreasonable.

EXCEPTION XIV.

Item of credit taken by the executor in the first ac-

count current on page 33 thereof under the head of ''Fees

& Commissions", for the fees of the attorney of the ex-

ecutor herein in the sum of $4804.55, as said fees are

excessive and unreasonable.
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EXCEPTION XV.

Item of credit taken by the executor in the first account

current, Sept. 30, 1927, as per voucher #21095 to cash

paid to Mrs. A. Rittman, salary as manager of $55.00 and

to each recurring item of salary to Mrs. A. Rittman as

manager, claimed as a credit in the first account and the

second account, as said salary is excessive and unreason-

able.

EXCEPTION XVI.

Item of credit taken by the executor in the first oc-

count current Oct. 13, 1927 as per voucher #21160 to

cash paid to W. and/or Frank Wada, salary as gardener

of $50.00 and to each recurring item of salary to W.

and/or Frank Wada as gardener, claimed as a credit in

the first and second accounts current, as said salary is

excessive and unreasonable.

EXCEPTION XVII

Items of credit taken by the executor in the first ac-

count current totalling $5000.00 for cash paid to Laura

B. Phelps to apply on her legacy, which items appear un-

der the heading of "Partial Distribution to Legatees" on

page 31 of said first account current for the reason that

said payments were made before the payment of the

just debts of the deceased as provided by law.

EXCEPTION XVIII.

Item of credit taken by the executor in the second ac-

count current under the heading "Advance by the Ex-

ecutor" on page ix of Schedule "A" of said second ac-

count current, dated Aug. 4, 1932, a for a total cash of

$20,486.35 for cash advanced to the estate to date of



82

Aug. 4, 1932, by the executor from its personal funds

for payment of necessary disbursements on behalf of said

estate, for the reason that it does not appear in said

second account current what constituted the said "neces-

sary disbursements", nor does said second account current

itemize the same nor show when the various amounts to-

talhng the sum of $20,486.35 were advanced by the ex-

ecutor, nor does said second account current show that the

estate was without funds or assets of its own, nor does

said second account current show the necessity of said

advances totalhng $20,486.35.

EXCEPTION XIX.

The failure of the executor to apply the proceeds of the

capital stock of Westwood Manor, Inc., which capital

stock was an asset of the estate as appears by the original

inventory and appraisement first filed in said estate, to

the full payment of the State Inheritance Tax due the

State of Cahfornia, from said estate and the reduction of

the incumbrances on apartment house and bungalow court

properties belonging to the said estate, which apartment

house is located at 545 South St. Andrews Place, and

said bungalow court property is located at 1803-7 N.

Highland Avenue, all in the City of Los Angeles, Cali-

fornia.

EXCEPTION XX.

The failure of the executor to sell the vacant lots owned

in fee and the vacant lots in which the estate had an

equity under contracts of purchase, which vacant lots ap-

pear as on hand in the first account current and in the

second account current of the executor, for the reason

that said vacant lots have at all times been of a highly
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speculative nature, all of which was known to the ex-

ecutor.

EXCEPTION XXL
The failure of the executor to reduce the incumbrance of

$15,000.00 on the vacant lot, the property of the estate,

described as NEly 150 feet of Block "K", excepting the

NWly 10 feet and the SEly 5 feet thereof, as per map

recorded in Book 1 1 Page 94, of Map records in the office

of the County Recorder of Los Angeles, State of Cali-

fornia, which lot is situated in the City of Beverly Hills,

County of Los Angeles, State of California, and which

vacant lot appears as on hand in the first account cur-

rent and the second account current of the executor, for

the reason that said vacant lot has at all times been of a

highly speculative nature, all of which was known at all

times to the executor.

EXCEPTION XXIL

The item set forth on page 3 of Schedule "C" of the

second account current of the mortgage to secure note of

the decedent in favor of the executor in the sum of $27,-

500.00, covering Lot 3 Block "C" Westminister Place in

the City of and County of Los Angeles, State of Cali-

fornia, being the apartment house property of the estate

located at 545 South St. Andrews Place in said City of

Los Angeles, for the reason that the statute of limitations

has run on the debt which the incumbrance was given to

secure, and for the reason that the institution of a fore-

closure action on said incumbrance by the dummy of the

executor brought against itself as the executor in said

estate, does not waive claim against the estate.
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EXCEPTION XXIII.

Items of credit taken by the executor in the first ac-

count current totalHng $10,766.67, which items begin

with voucher #359 on Sept. 14, 1928, and include the

remainder of the items under the heading of "Family

Allowance" for cash paid to Laura B. Phelps for the

reason that said payments cover an unreasonable period

of time and for the further reason that said estate should

have been closed by the executor on or about Sept. 14,

1928, which date is approximately one year after the ex-

ecutor took charge thereof as such, and for the further

reason that said payments over the unreasonable length

of the period of administration depleted and dissipated the

assets of the said estate.

EXCEPTION XXIV.

Items of credit taken by the executor in the second ac-

count current totalling $6,995.00, which total includes all

of the items set forth in said second account current un-

der the heading of "Family Allowance" on pages two and

three of Schedule "B" of said second account current, for

cash paid to Laura B. Phelps, for the reason that said

payments cover an unreasonable period of time, and for

the further reason that said estate should have been closed

by the executor on or about Sept. 14, 1928, which date is

approximately one year after the executor took charge

thereof as executor, and for the further reason that said

payment over the unreasonable length of the period of

administration depleted and dissipated the assets of the

said estate.

EXCEPTION XXV.

To the items of rentals received shown in the first ac-

count current as constituting in the aggregate the total
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thereof for which the executor should be charged, for

the reason that the same were and are insufficient and not

equal to the sum that could and should reasonably have

been received if the executor had been reasonably dili-

gent and prudent in the matter of renting or leasing the

several properties of the estate.

EXCEPTION XXVI.

Items of rentals received shown in the second account

current as constituting in the aggregate the total thereof

for which the executor should be charged, for the reason

that the same were and are insufficient and not equal to

the sum that could and should reasonably have been re-

ceived if the executor had been reasonably diligent and

prudent in the matter of renting or leasing the several

properties of the estate.

EXCEPTION XXVII.

To the first account generally, as not revealing the

principal and/or income account of the estate as the same

should be shown if the executor had been (which it was

not, as there objectors have been informed and believe

and say) reasonably attentive and diligent and faithful

in the matter of rentals, investments, sales, and disburse-

ments.

EXCEPTION XXVIII.

To the second account current generally, as not reveal-

ing the principal and/or income account of the estate as

the same should be shown if the executor had been (which

it was not, as these objectors have been informed and be-

lieve and say) reasonably attentive and diligent and faith-

ful in the matter of rentals, investments, sales, and dis-

bursements.
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These objectors make their objections as well to the

first account current as to the second account current for

the reason that these objectors did not know either their

opportunity or their right to object to the first account

current at the time of its filing and/or hearing thereon,

and were not informed thereof by the executor, which

knew of their ignorance with respect thereto and

fraudulently prevented these objectors from attending

said hearing and from seasonably making objections to

the first account current.

These objectors further inform the Court that they

will forthwith with all reasonable despatch after the filing

of these objections institute their actions in equity either

separately or together and either in the Superior Court of

the County of Los Angeles, State of California or the

United States District Court sitting at Los Angeles, Cali-

fornia, or in both, against the executor herein, as defend-

ant therein, praying that the first account current of the

executor of this estate be in effect as to them and it set

aside and held for naught and that said executor be re-

quired to render its report and account ab initio on the

grounds of extrinsic fraud, and for other and further

relief.

WHEREFORE, the said objectors pray that said first

and second accounts current of the executor be not al-

lowed and that the same be rejected.

William A. Monten—Jenny H. Monten

Attorneys for said Objectors, William

Harlow Phelps, Josephine Phelps Put-

namt?, Howe B. Phelps and Helene Lois

Phelps, by her Guardian: Laura B.

Phelps.
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Address and Postoffice Address of

William A. Monten—Jenny H. Monten

Suite 205, at 3902 West 6th Street,

Los Angeles, California.

Telephone: FEderal 9833.

^'EXHIBIT E"

IN THE SUPERIOR COURT OF THE STATE
OF CALIFORNIA IN AND FOR THE

COUNTY OF LOS ANGELES

In the Matter of the Estate of

William Howe Phelps,

No. 90475 PROBATE.

SUPPLEMENTAL
Deceased, and AMENDATORY

OBJECTIONS
By William Harlow

Phelps, Josephine
Phelps Putnam, Howe
B. Phelps , and Helene

Lois Phelps, by Laura

B. Phelps, her guardian

TO FIRST AND SEC-
OND ACCOUNTS
AND REPORTS OF
EXECUTOR.

Come now William Harlow Phelps, Josephine Phelps

Putnam, Howe B. Phelps, and Helene Lois Phelps by

her guardian Laura B. Phelps, and supplement and amend

their objections heretofore served upon the attorney for

the executor on the 22d day of March, 1933, but not yet
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filed, and concurrently with the filing of said served ob-

jections, file herewith this their supplementary and amend-

atory objections as follows:

They ask the Court to read their original Paragraphs

XV and 5*VI conjunctively as one Paragraph, to-wit: as

Paragraph XV.

They ask the Court to read as Paragraph XVI in lieu

of said former Paragraph XVI (which is now to be read

as a part of Paragraph XV) this their new Paragraph

XVI as follows:

XVI.

These objectors object to the inclusion in the inventory

as originally filed and appraised, and in the inventory as

appraised the second time, of any one or more of the

following described pieces of real property situate in the

County of Los Angeles, State of California, more par-

ticularly described as follows:

PARCEL NO. 1. Lots 1, 2, 3, 4 and 5 of Tract

No. 2403 in the City of Los Angeles, County of Los

Angeles, State of California, as per map recorded in

Book 23, Page 4 of Maps, Office of the County

Recorder.

PARCEL NO. II. Lot 680, Tract 7710, City of Bev-

erly Hills, County of Los Angeles, State of California,

as per map recorded in Book 83, Pages 94 and 95 of

Maps, Office of the County Recorder of said County.

PARCEL NO. III. Lot 6, Block 2, Tract 6217,

City of Beverly Hills, County of Los Angeles, State

of California, as per map recorded in Book 55, Page

77 of Maps, Office of the County Recorder of said

County.
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PARCEL NO. IV. Northeasterly 150 feet of Block

"K", as per map recorded in Book 11 Page 94 of

Maps in the office of the County Recorder of Los

Angeles County, excepting therefrom the North-

westerly 10 feet and Southeasterly 5 feet thereof.

PARCEL NO. V. Lots 13, 197 and 198 in Tract

6286 as per map recorded in Book 74, page 67 of

Maps, in the Office of the County Recorder of Los

Angeles County, California,

and also a promissory note dated March 8th, 1926, signed

by Ocea Fagan and Charles R. Pagan, in the original sum

of $5500.00, upon which there remained on or about the

date of the death of decedent an unpaid balance of

$2750.00, which note was secured by a trust deed covering

the real property described as Lot 859, Tract 6380, City

of Beverly Hills, County of Los Angeles, State of Cali-

fornia, which trust deed was recorded in Book 6211, Page

31, Official Records of said Los Angeles County; for the

reason that said described five parcels of real property

and said one described item of personal property are not

now and never were any part of the estate of William

Howe Phelps, deceased, but ever since the moment of his

death have been owned solely and separately by your ob-

jectors' mother, Laura B. Phelps, as surviving joint

tenant, and for the further reason that the inclusion of

said described six items is a pretended one made by the

executor solely and by virtue of a pretended conveyance

of said five described items of real property and a pre-

tended assignment of said one described item of personal

property made by her on October 5th, 1927, as a result

of the abuse by the said executor of its fiduciary rela-

tionship, and by reason of its misrepresentations, deceits,
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and frauds and undue influence practised by it upon her,

which said pretended conveyance and pretended assign-

ment were without any consideration whatsoever and

were and are null and void.

And also in this connection these objectors object to

the allowance of any expenses, charges, payments or

costs incurred, made or paid out in connection with ex-

ecutor's pretended administration of these six items of

the estate, and in this connection charge that the executor

even in the management of the said six items of prop-

erty grossly and wilfully neglected and mismanaged the

same.

And further in this connection your objectors charge

that the rightful estate of William Howe Phelps, de-

ceased, consists solely of the items described in the in-

ventory, omitting therefrom the said six parcels of land

and trust deed and note, and object in connection there-

with to the allowance of any item or items of expense,

outlay or charges other than or different from what the

same should have been under a proper management and

administration thereof, if the executor had not included

in its pretended administration the said five described

items of real property and the one described item of per-

sonal property.

In this connection your objectors call attention to the

improper, unlawful and excessive computation and taking

of attorney's fees and executor's fees computed upon the

basis of the unlawfully enlarged inventory.

But in this connection in the alternative, and without

waiving their right to claim that the said administration

of the said six items was void in toto, and without waiv-
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ing their claim to a right to an accounting based upon the

proper administration of the estate proper (omitting said

six items), your objectors object hereinafter to certain

items and failures with respect to some one or more of the

said six items, but only in the alternative.

These objectors further inform the Court, in confirma-

tion of the like information contained in their first and

original paper of objections, that they are making the

said frauds and others, some of which have been dis-

covered since the serving of the original paper of objec-

tions upon the attorney for the executor, the basis of their

action in equity to set aside the first account and report

and order approving the same as to its efTect inter sese

and to hold the same for naught and that said executor

be required to render its report and account ab initio and

de novo on the grounds of extrinsic fraud, and to set

aside said pretended conveyance of five real property items

and said pretended assignment of said trust deed and

note.

Wherefore, these objectors pray that said first and

second accounts current of the executor be not allowed

and that the same be rejected and that hearing upon the

second current account be stayed pending the outcome of

said equity actions.

William A. Monten—Jenny H. Monten

Attorneys for said Objectors.

[Endorsed] : Filed Feb. 5, 1934 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk.
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[Title of Court and Cause.]

MOTION TO DISMISS AMENDED BILL

NOW COMES the defendant Citizens National Trust

& Savings Bank of Los Angeles (sued herein as The

Citizens National Trust and Savings Bank) and moves

the court to dismiss the amended bill of complaint on file

herein and assigns in support of said motion the follow-

ing grounds and reasons:

1. The amended bill of complaint does not state a

cause of action against the defendant, and lacks equity;

2. The court is without jurisdiction of the subject

matter of the case stated, or attempted to be stated, in

the amended bill

;

3. The amended bill of complaint on its face dis-

closes that plaintiff is guilty of laches and is therefore

not entitled to recover on her amended bill of complaint;

4. Said amended bill is prolix, vague, indefinite, and

uncertain, and contains argumentative matter, conclusions

of law, and irrelevant, redundant, and immaterial mat-

ters, by reason of which said bill violates clause 3 of

equity rule 25.

Dated February 12th, 1934.

Paul J. Otto

Frank J. O'Neil

Homer N. Boardman

John N. Cramer

Solicitors for defendant.
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CERTIFICATE OF COUNSEL

John N. Cramer, one of the soHcitors for defendant,

certifies that the foregoing motion to dismiss amended

bill is filed in good faith, and not for the purpose of de-

lay and that in his opinion it is well taken.

John N. Cramer.

[Endorsed] : Filed Feb. 12, 1934 R. S. Zimmerman,

Clerk By L, Wayne Thomas Deputy Clerk.

At a stated term, to wit: The FEBRUARY Term,

A. D. 1934, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles, California on Mon-

day the 26th day of February in the year of our Lord

one thousand nine hundred and thirty-four.

Present

:

The Honorable HARRY A. HOLLZER, District

Judge.

Josephine Phelps Putnam, Plaintiff,

vs.

Citizens National Trust & Savings

Bank, Defendant.

No. Z-94-H-Eq.

This cause coming on for hearing on Motion of de-

fendant to Strike Amended Bill; and, for hearing on Mo-

tion of the defendant to Dismiss Amended Bill; Chas C.
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Montgomery, Esq., and Wm. A. Monten, Esq., appearing

for the plaintiff, and Paul J. Otto, H. N. Boardman and

H. N. Cramer, Esqs., being present as counsel for the

defendant, the said H. N. Cramer, Esq., argues in sup-

port of said Motion to Strike, to which argument Wm. A.

Monten, Esq., argues in reply; whereupon, said Motion

to Dismiss is granted, and an exception thereto allowed.

At a stated term, to wit: The February Term, A. D.

1934, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles, California, on

Wednesday the 7th day of March in the year of our Lord

one thousand nine hundred and thirty-four.

Present

:

The Honorable H. A. HOLLZER, District Judge.

Josephine Phelps Putnam,

Plaintiff,

vs.

No. Z-94-H-Eq.

The Citizens National Trust &
Savings Bank,

Defendant.

A Decree is signed by the Court and thereupon ordered

filed and entered herein; said Decree, as filed, being as

follows, to-wit:
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

JOSEPHINE PHELPS PUTNAM,
Plaintiff,

vs.

IN EQUITY
No. Z-94-H

DECREETHE CITIZENS NATIONAL
TRUST AND SAVINGS BANK,
a national banking association,

Defendant.

This cause came on to be heard at this term upon the.

defendant's motion to dismiss plaintiff's amended bill of

complaint, and was argued by counsel; and thereupon,

upon consideration thereof, IT WAS ORDERED AD-
JUDGED, AND DECREED AS FOLLOWS, VIZ.:

The defendant's motion to dismiss plaintiff's amended

bill of complaint be and the same is hereby sustained, and

this cause is hereby dismissed for failure of the amended

bill to state a cause of action, for want of equity, and for

lack of jurisdiction of the subject matter thereof.

IT IS FURTHER ORDERED, ADJUDGED, AND
DECREED that defendant do have and recover of plain-

tiff its costs incurred herein.

An exception to this order and decree is noted and al-

lowed the plaintiff.

Dated March 7, 1934.

Hollzer

Judge of the United States District Court.

Decree entered and recorded Mar. 7, 1934

R. S. Zimmerman, Clerk

By M. R. Winchell, Deputy Clerk. •
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[Endorsed] : Filed Mar. 7, 1934 R. S, Zimmerman,

Clerk By M. R. Winchell, Deputy Clerk.

[Title of Court and Cause.]

PETITION FOR APPEAL

TO Hon. HARRY A. HOLLZER, Judge of said

Court

:

Josephine Phelps Putnam, your petitioner, who is the

plaintiff in the above entitled cause prays that she may be

permitted to take an appeal from the decree entered dis-

missing her Amended Complaint in the above cause on the

7th day of March, 1934, to the United States Circuit

Court of Appeals for the Ninth Circuit, for the reasons

specified in the Assignment of Errors which is filed here-

with and that a bond be fixed and a transcript of the

record, proceedings and papers upon which said order

was made, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Circuit.

DATED: May 18, 1934.

William A. Monten

Jenny H. Monten

Charles C. Montgomery

Solicitors for Plaintiff.

Appeal allowed upon giving bond as required by law

for the sum of $250.00.

DATED: May 18, 1934.

Hollzer

District Judge.

[Endorsed] : Filed May 18, 1934 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

JOSEPHINE PHELPS PUTNAM,
Plaintiff,

vs.

THE CITIZENS NATIONAL
TRUST AND SAVINGS BANK
OF LOS ANGELES, a national

banking association,

Defendant.

IN EQUITY
No. Z-94-H

ASSIGN-
MENT OF
ERRORS

Comes the appellant, Josephine Phelps Putnam and

files the following Assignment of Errors on appeal from

the decree of this Court entered on March 7, 1934, dis-

missing her Amended Complaint:

FIRST ASSIGNMENT OF ERROR
That the above named District Court erred in granting

the motion of the defendant to dismiss plaintiff's Amended

Complaint.

SECOND ASSIGNMENT OF ERROR
That the above named District Court erred in holding

that plaintiff's Amended Complaint failed to state a cause

of action.

THIRD ASSIGNMENT OF ERROR
That the above named District Court erred in holding

that plaintiff's Amended Complaint failed for want of

equity.
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FOURTH ASSIGNMENT OF ERROR
That the above named District Court erred in holding

that the said Court was without jurisdiction of the sub-

ject matter of plaintiff's Complaint.

DATED at Los Angeles, California, this 18 day of

May, 1934.

William A. Monten

Jenny H. Monten

Charles C. Montgomery

Solicitors for the Plaintiff.

[Endorsed] : Filed May 18, 1934 R. S. Zimmerman,

Clerk By Edmund L. Smith, Deputy Clerk.

[Title of Court and Cause.]

COST BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS that

we, Josephine Phelps Putnam, as principal, and Fidelity

and Deposit Company of Maryland, a corporation, exist-

ing under the Laws of the State of Maryland, as surety,

are held and firmly bound unto The Citizens National

Trust and Savings Bank of Los Angeles, in the full and

just sum of Two Hundred Fifty— ($250.00) Dollars to be

paid to the said The Citizens National Trust and Savings

Bank of Los Angeles, its certain attorney, successors or

assigns, for which payment well and truly to be made, we

bind ourselves, our heirs, executors and administrators and

successors, jointly and severally, by these presents.

THE CONDITION OF THE ABOVE OBLIGA-
TION IS SUCH, that the above named plaintiff has ap-

pealed or is about to appeal to the United States Circuit
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Court of Appeals for the Ninth Circuit, from the decree

entered in the above entitled court and action on or about

March 7, 1934, dismissing the plaintiff's Amended Com-

plaint.

NOW, THEREFORE, in consideration of said ap-

peal and of the premises, if the appellant, Josephine

Phelps Putnam, plaintiff above named, shall prosecute

said appeal to effect and answer all costs if she fail to

make her plea good, then the above obligation shall be

void, else to remain in full force and virtue.

IN WITNESS WHEREOF the signature of the said

Principal is hereto affixed and the corporate seal and

name of the said surety is hereto affixed and attested by-

its duly authorized officers at Los Angeles, California,

this 19th day of May, 1934.

Josephine Phelps Putnam

[Seal] FIDELITY AND DEPOSIT COMPANY
OF MARYLAND

By W..H. Cantwell

Attorney-in-Fact

Attest: S. M. Smith

Agent

STATE OF CALIFORNIA )

) ss:

County of Los Angeles )

On this 19th day of May, 1934 before me Theresa

Fitzgibbons, a Notary Public in and for the County and

State aforesaid, duly commissioned and sworn, personally

appeared W. H. Cantwell and S. M. Smith known to me
to be the persons whose names are subscribed to the fore-

going instrument as Attorney-in-Fact and Agent respec-



100

tively of the Fidelity and Deposit Company of Maryland,

and acknowledged to me that they subscribed the name

of Fidelity and Deposit Company of Maryland, thereto

as Principal and their own names as Attorney-in-Fact

and Agent, respectively.

Theresa Fitzgibbons

[Seal] Notary Public in and for the State of Cali-

fornia, County of Los Angeles.

Recommended for Approval under the Rule

William A. Monten . .
*

Solicitor for the Plaintiff and Appellant.

Approved: '
.

Dated this 21 day of May, 1934.

Hollzer

U. S. District Judge

[Endorsed] : Filed May 21, 1934 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk.

[Title of Court and Cause.]

PRAECIPE

To the Clerk of said Court:

You are hereby requested to make a transcript of

record to be filed in the United States Circuit Court of

Appeals for the Ninth Circuit, pursuant to an appeal al-

lowed in the above-entitled cause, and to include in such

transcript the following:
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1. Amended Complaint.

2. Motion of Defendant to Dismiss.

3. Formal Order of Dismissal.—Decree

4. Petition of Plaintiff for Appeal with Order Al-

lowing Appeal.

5. Assignment of Errors.

6. Cost Bond on Appeal.

7. Citation on Appeal and service thereon.

8. This Praecipe and service thereon.

In preparing the foregoing transcript : You will please

to eliminate the title of the court and the cause and the

names of the parties, in the case of all papers, except in

the case of the Amended Bill of Complaint; and you will

please to eliminate all endorsements except the Clerk's

filing stamp, and acceptances of service on Citation on

Appeal and on this Praecipe. May 21. 1934.

William A. Monten

Jenny H. Monten

Charles C. Montgomery

Solicitors for Plaintiff, Josephine

Phelps Putnam.

[Endorsed] : Service of the within Praecipe by copy is

admitted this 22nd day of May, 1934. Paul J. Otto-

Frank J. O'Neill Homer N. Boardman—John N. Cra-

mer By John N Cramer Filed May 22, 1934 R. S.

Zimmerman, Clerk By Edmund L. Smith, Deputy Clerk
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[Title of Court and Cause.] . .

"

COUNTER PRAECIPE OF APPELLEE

TO THE CLERK OF THE ABOVE ENTITLED
COURT:

You are hereby requested, pursuant to the provisions of

Equity Rule 75, to incorporate into the transcript of

record on appeal herein, in addition to the portions of the

record indicated by appellant herein by her praecipe, to

be included in the transcript of record herein the fol-

lowing :

1. Minute order dated February 26, 1934, granting

defendant's motion to dismiss amended bill.

2. This counter praecipe, and service thereon.

If Item 2 of plaintiff's said praecipe be not the motion

of defendant to dismiss amended bill, then also incor-

porate in said transcript of record the following: Mo-

tion of defendant to dismiss amended bill.

Dated at Los Angeles, California, May 24, 1934.

Paul J. Otto

Frank J. O'Neil

Homer N. Boardman

John N. Cramer

Solicitors for defendant Citizens National

Trust & Savings Bank of Los Angeles.

[Endorsed] : Receipt of a copy of the within is hereby

admitted this 24th day of May, 1934. Chas. C. Mont-

gomery Jenny H. Monten Wm. A. Monten By Charles

C. Montgomery Attorneys for plaintiff. Filed May 24

1934. R. S. Zimmerman, Clerk by L. Wayne Thomas,

Deputy Clerk
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

JOSEPHINE PHELPS PUTNAM,
Plaintiff,

vs.

THE CITIZENS NATIONAL
TRUST AND SAVINGS BANK
OF LOS ANGELES, a national

banking association.

IN EQUITY
No. Z-94-H

Defendant.

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify the foregoing volume containing 102 pages, num-

bered from 1 to 102 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; amended complaint with exhibits attached;

motion to dismiss amended bill of complaint ; minute order

of February 26, 1934, granting motion to dismiss; decree;

petition for appeal, and order allowing appeal; assignment

of errors ; cost bond
;
praecipe, and counter praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant
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herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.

IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Central Division, this

day of June, in the year of Our Lord One Thousand

Nine Hundred and Thirty-four and of our Inde-

pendence the One Hundred and Fifty-eighth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District

of California.

By

Deputy.


